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EDITOR’S NOTE 
 

I am pleased to present the Amherst College Law Review’s fifth issue. I would like to 

thank the editorial team for their diligent work over the past year. I would also like to thank the 

authors, for submitting fascinating articles on topics ranging from the Danish ghettos to the 

bottled water industry. We do hope that you enjoy this issue and welcome any comments, 

feedback, or submissions to aclawreview@amherst.edu.  
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Editor-in-Chief 
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MISSION STATEMENT: 

The Amherst College Law Review (ACLR) was born out of the desire to foster 

undergraduate scholarship in the liberal arts. Among our peers, the ACLR stands alone for its 

interdisciplinary approach to the study of law. 

Given the ever-changing nature of our society, students of law encounter a host of new, 

troubling, and intriguing questions including, but not limited to, increasing inequality, salience of 

technology, and neoliberal globalization. These questions cannot be fully posed, much less 

answered, within the scope of conventional legal training and/or the traditional social sciences. 

The mission of the ACLR is to pose these questions and to strive to answer them with the 

nuance, clarity, probity, and rigor provided by the liberal arts tradition. This journal brings the 

best scholarship of the contemporary humanities to bear on the most difficult and urgent juridical 

problems of our time. 
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E-Free-ish Speech: The Rise of Twitter’s Corporate Interface In 
The American Conversation 
 
N. Brooks Van Osterlitz 
George Washington University – Class of 2022 
 
Abstract:  
 

Given that a good deal of communication is now happening on private online platforms, 
Americans are growing skeptical that the First Amendment will protect their speech in this 
rapidly evolving landscape. S230, the primary legislation regarding online speech, grants social 
media companies legal immunity to platforms in exchange for their assistance in content 
moderation, often done through a set of rules known as the Terms of Service (ToS). However, 
there is no guarantee that a company’s ToS will uphold the broad speech protections found 
offline. This uncertainty causes some citizens to want further government intervention to ensure 
free speech precedents from famous Supreme Court cases such as Brandenburg v. Ohio and New 
York Times v. Sullivan are upheld online. Nevertheless. Twitter continues to assert that its strict 
standards of conduct online should be the path forward. Additionally, the moderating variable—
that the left-leaning majority of Twitter users are disproportionately reporting tweets that are not 
culturally congruent with the political correctness movement, therefore inviting this 
“censorship”—is also explored. While this paper finds some evidence to support this theory, 
overwhelming evidence points towards these two concurrent events being merely tangentially 
related. Thus, it is clear that Twitter is willingly altering the national dialogue by not upholding 
the traditional free speech standard that exists offline. 

 
——————————————— 

 
Introduction: 

On December 15, 1791, the Bill of Rights became ratified by the requisite number of 

state Legislatures, and the First Amendment took effect. Two hundred and twenty-nine years 

later, the same country which adopted such radical protections for its citizenry is in a much 

different place, both politically and technologically. The Founding Fathers can indeed be 

forgiven for not being able to predict the current technological landscape, a set of circumstances 
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reminiscent of Arthur Clark’s oft-quoted 3rd law: “Any sufficiently advanced technology is 

indistinguishable from magic.”1  

However, the founders’ lack of—what would have been—remarkable foresight does not 

alter the fact that the legal doctrine that they decided on is still the law-of-the-land in the 

contemporary United States. The Constitution—a document ratified one hundred years before 

Thomas Edison patented the light bulb design—still protects the American public from 

government interference in their collective conversation, allowing broad protections of speech, 

press, petition, and religion in the First Amendment. 

Nevertheless, the American conversation—for the most part, safe from government 

interference—is now being tampered with by the private sector. Social media companies are 

becoming arbiters of what can and cannot be said on their respective platforms. This level of 

perceived conversational vetting is now leaving some American’s to wonder if the First 

Amendment's protections are rapidly becoming obsolete.  

In 2016, Twitter unveiled a plan to create a “Trust and Safety Council” to combat 

perceived rising “abuse” on their platform. This council includes various organizations ranging 

from the National Domestic Violence Hotline to Feminist Frequency.2 Gorby argues that while 

the former of these organizations is “unimpeachable,” the latter is included in a group of 

organizations that “explicitly support efforts to limit troublesome discussion.”3 His issue is not 

that Twitter is attempting to police its platform. Instead, he takes issue with the fact that groups 

like Feminist Frequency may use their place at this table to advocate for censorship in 

 
1Efraín Foglia et al., ""Any Sufficiently Advanced Technology Is Indistinguishable From Magic." | CCCB LAB", 
last modified 2018, accessed April 4, 2020, http://lab.cccb.org/en/arthur-c-clarke-any-sufficiently- 
advanced-technology-is-indistinguishable-from-magic/. Paragraph 1.  
2Pascal-Emmanuel Gobry, "Twitter's New Trust And Safety Council Is An Orwellian Nightmare", The Week, 2016, 
accessed March 31, 2020, https://theweek.com/articles/607490/twitters-new-trust-safety-council-orwellian-
nightmare. Paragraph 8.  
3Ibid, Paragraph 8.  
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discussions that may be distasteful to them but not necessarily abusive.4 Gorby goes on to cite 

Twitter co-founder Biz Stone from 2011 when Stone claimed that “‘[o]n a practical level, we 

simply cannot review all one hundred million-plus Tweets created and subsequently delivered 

every day.’” Gorby then elaborates by saying that the number of tweets—by the publication of 

his article in 2016—has quintupled, rendering the Trust and Safety Council a reactive body, 

heavily influenced by public opinion and pressure.5  

Another issue which Twitter’s opponents cite in their attacks on the platform’s content 

moderation practices is their opaque nature. In a 2017 interview with Forbes, Twitter refused to 

respond to the allegation that their content moderation team acts in a biased manner, an 

allegation which came to light through an investigation from Project Veritas, a group known to 

edit their videos to advance their argument selectively.6 In the same interview, Twitter also 

refused to respond to why they could not release the internal guides or manuals from their 

content moderation department. This lack of comment again left Kalev Leetaru of Forbes 

speculating that the company did not want to make public the manuals as this would enable bad 

actors to know exactly how much "they could get away with" on the platform. He cites similar 

responses from other social media companies' in the past as the basis for his hypothesis. 7 

Towards the end of his article, Leetaru deplores what he found to be Twitter’s censorship modus 

operandi: Prioritize the commercial reality over their original, anything-goes stance.8   

However, a group believes this “censorship” is consistent with the unjust political 

correctness (PC) movement. Twitter removing conservative media commentator Milo 

 
4Ibid, Paragraph 8.  
5Ibid, Paragraph 11.  
6Kalev Leetaru, "Is Twitter Really Censoring Free Speech?", last modified 2018, accessed March 31, 2020, 
https://www.forbes.com/sites/kalevleetaru/2018/01/12/is-twitter-really-censoring-free-speech/ 
#4a74f87465f5. Paragraph 5.  
7Ibid, Paragraph 6.  
8Ibid, Paragraph 15.  
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Yiannopoulos’ account for allegedly orchestrating the racist and sexist harassment of Leslie 

Jones in 2016 is often referred to as a unifying incident for those who view his suspension as the 

platform “pandering to liberal sensitivities.”9 In Twitter’s mind, this incident was not 

Yiannopoulos’ first offense; Twitter had suspended his account numerous times before for past 

violations. This paper will also explore if user pressure is compelling companies to police their 

platforms using principles that are congruent with the PC movement to investigate these claims' 

legitimacy. 

Despite the dispersing arguments above, the current reality need not be viewed as an 

enduring future. Tim Wu re-framed the contemporary social media environment as an attack on 

the First Amendment in his 2017 op-ed for the New York Times.  He reminds the reader that “[i]t 

is time to recognize that the American political process and marketplace for ideas are under 

attack, and that reinvigorating the First Amendment is vital,”10 while also noting that "[a] robust 

and unfiltered debate is one thing; corruption of debate itself is another. We have entered a far 

more dangerous place for the republic; its defense requires stronger protections for what we once 

called the public sphere.”11 

Thus, it is clear that social media platforms are altering the national dialogue either by 

their commercial violation or through other users compelling them to do so. Wu’s defense raises 

several questions that will be dissected at length in the following pages. However, the 

overarching thesis of his op-ed and this paper are quite similar: Beneath the muck of the 

contemporary legal ambiguity regarding social media speech, there is a clear set of principles—

derived from The First Amendment’s strong protections and the American judicial system’s very 

 
9Fredrik DeBoer, "Op-Ed: Milo Yiannopoulos, Leslie Jones And The ‘Right’ To Speech On Twitter", Los Angeles 
Times, 2020, accessed March 31, 2020, https://www.latimes.com/opinion/op-ed/la-oe-deboer- 
yanniapoulos-jones-twitter-speech-20160722-snap-story.html. Paragraph 1.  
10Tim Wu, "Did Twitter Kill The First Amendment?: [Op-Ed]", New York Times, 2020, accessed March 31, 2020, 
http://proxygw.wrlc.org/login?url=https://search.proquest.com/docview/1956384297? 
accountid=11243. Paragraph 7. 
11Ibid, Paragraph 10.  
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liberal interpretation of the codified word—that the American public can rely on in the future to 

ensure that the same freedoms afforded to them will continue to be afforded to future 

generations. This point will be explored in three distinct sections: 

The first will try to place Twitter12 in the current social media landscape, both the 

positive and negative aspects it has had on the public at large, drawing on Tufekci’s work of 

Twitter’s influence during the Arab Spring to illustrate how Twitter could be—and has been, 

albeit briefly —an advocate for free speech. Authors such as Aday, transcripts from The House 

Judiciary Committee, and Martin Luther King’s “Letter from Birmingham Jail” will be put into 

conversation with Tufekci in an attempt to illustrate that Twitter has fallen short of Tony Wang’s13 

statement that Twitter is “the free speech wing of the free speech party.”14 Segueing from that 

discussion on the merits of Twitter in the free speech realm, various legal precedents will be 

considered to determine if tweets are considered speech and, therefore, within the scope of the 

First Amendment. Following that discussion, Section 230 of the Communications Decency Act 

(S230), the law of the land pertaining to social media and online communication, will be 

explained in-depth. This conversation leads naturally to a discussion of how S230 allows internet 

service providers (ISPs) to set their Terms of Service (ToS) for their platforms and the danger 

this causes overall speech freedoms. Finally, Anderson’s influential work concerning 

community-building as a lens, I will examine if Twitter is now more a public community for 

discourse or if it is still, as stated in S230 legislation, a privately owned network on which the 

public can post on.  

 
12 I choose Twitter specifically for this paper due to the platform's message-centric content compared to other social 
media providers, like Facebook, that encompass more than messages. Additionally, I wanted to explore   President 
Trump's revolutionary use of Twitter that added dimensions to this debate. 
13He served as Twitter’s UK General Manager from 2010 till 2012 and held various other senior roles in the 
company until 2014.   
14Sarah Myers West, "Censored, Suspended, Shadowbanned: User Interpretations Of Content Moderation On Social 
Media Platforms", New Media & Society 20, no. 11 (2018): 4366-4383, accessed March 31, 2020, 
https://journals.sagepub.com/doi/pdf/10.1177/1461444818773059. Page 4367.  
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The second section will attempt to understand the degree to which the ongoing PC 

movement may act as a moderating or lurking variable in the ongoing content moderation 

discussion. This argument will lean heavily on previously published survey data and research 

from digital media scholars focusing on the political ideology of Twitter users and the general 

public’s perception of the ongoing movement, which appears to be more positive than previously 

thought. Finally, it will present Timoneda’s influential statistics on tweet removal by content in 

an attempt to show—that contrary to a priori expectations—it is unlikely that the ongoing PC 

movement plays a significant role in the ongoing censorship of tweets.  

Finally, this paper attempts to plot a course forward, drawing on legal tests and 

previously unrelated precedent to combat the ongoing ambiguity plaguing the social media 

speech environment, returning to a place in which speech legislation is again vested primarily in 

First Amendment principles. By using the Brandenburg Test—a two-part test for establishing 

when the United States government can restrict certain types of speech15—as a lens to view 

contemporary social media speech issues, I posit that little would be changed if modern speech 

standards were increased in scope to encompass online social media speech. In addition to the 

Brandenburg Test lens, the Marketplace of Ideas model is introduced as an additional template 

for the continued reintroduction of First Amendment principles into the laws and practices which 

govern social media speech.  

Twitter As A Problematic Entity: 

Social Media: Vehicle for Social Change 

 Despite the above main title, there is prominent research in academia that Twitter, and to 

a more general extent, social media in total may have some positive effects on society.  Tufekci, 

 
15 See "Brandenburg Test", https://www.law.cornell.edu/wex/brandenburg_test., for a complete definition of both 
parts of the test, though both parts are indeed covered in later parts of the paper.  
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a prominent scholar on the Arab Spring,16 asserts that social media played a significant role in 

that conflict. She states specifically that:  

Social media have greatly empowered protesters in three key areas: public attention, 

evading censorship, and coordination or logistics. Old forms of gatekeeping, which 

depended on choke point access control to few broadcast outlets, neither work as 

effectively nor in the same way as they did in the past. Digital technologies provide a 

means by which many people can reach information that governments would rather deny 

them. Street protests can be coordinated on the fly.17  

The first of her key areas is by far the most logical, public attention, as this naturally leads to a 

progression into her second point, evading censorship. In her paper, she points to incidents in 

Turkey that gained traction on social media but were not covered by the domestic broadcast 

media there, given that the state heavily controls them.18   

While this evasion of censorship may be true in oppressive regimes such as Turkey or 

post-Mubarak Egypt, it does not change the fact that countries with more liberal protections for 

free speech may perceive Twitter’s content moderation practices as censorship itself. It is 

understandably a complicated position for the social network, given that they are global entities, 

beholden to each government’s regulation. Less-authoritarian examples of this concept are the 

calls from France, the United Kingdom, Germany, and Italy to remove any speech hosted on a 

 
16The Arab Spring is the name for the pro-democratic uprisings which took place from 2010-2013 in the Middle 
East and North Africa 
17Zeynep Tufekci, "SOCIAL MOVEMENTS AND GOVERNMENTS IN THE DIGITAL AGE: EVALUATING A 
COMPLEX LANDSCAPE", Journal of International Affairs 68, no. 1 (2014): 1-18, accessed March 31, 2020, 
https://www.jstor.org/stable/pdf/24461703.pdf?refreqid=excelsior%3A1d17d79b90cd8b 
0f7165b5477f487e7f. Page 2. 
18Ibid, Page 3.  
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social media platform that they find to be “extremist” in the wake of numerous terrorist attacks.19 

This tension can show that Twitter is merely a dog beholden to too many masters; one country 

wants it to censor more content, and citizens in the United States want it to uphold the most 

liberal free speech regulation in the world.   

Later in her paper, Tufekci attempts to respond to the common criticism that social media 

protesting may lead to more clicking than direct activism, a phenomenon she calls “slacktivism.”20 

She reminds the reader of Tilly’s thought that “social movements are demonstrative in that they 

display worthiness, unity, numbers, and commitment.”21 The argument behind her use of Tilly is 

that his criteria for a social movement do not specifically state that these movements must have 

an “asphalt” or in-person dimension.22 These arguments would undoubtedly serve to advance the 

argument that social media may be a positive development in certain circumstances, such as 

organization and evasion of censorship under an oppressive regime. 

However, a 2010 paper from Aday et al. presents an alternate hypothesis: these protests 

were likely, if not destined, to occur with or without social media’s influence. Drawing on 

information from the 2009 Iranian election protest, he claims that Twitter's impact was almost 

negligible because “[t]here were probably too few active Twitter users in Iran for it to drive any 

mass mobilization.”23 This limited effect would be far more congruent with existing political 

communication literature, known as the limited effects theory.24 While Aday et al. do cede some 

 
19Susan J. Brison and Katharine Gelber, Free Speech In The Digital Age, ebook (Oxford Scholarship Online, 2019), 
accessed April 6, 2020, https://www.oxfordscholarship.com/view/10.1093/oso/ 
9780190883591.001.0001/oso-9780190883591-chapter-14?print=pdf. Page 10. 
20Zeynep Tufekci, "SOCIAL MOVEMENTS," Page 9.  
21Ibid, Page 9.  
22Ibid, Page 9.  
23Sean Aday et al., Blogs And Bullets: New Media In Contentious Politics (United States Institute of Peace, 2010), 
accessed March 31, 2020, https://www.usip.org/publications/2010/09/blogs-and-bullets-new-media-contentious-
politics. Page 18.  
24For additional description of the Limited Effects Theory, visit 
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100106197 
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ground to those like Tufecki by saying that these new media channels may be able to shape 

politics, they remind the reader that social media is just one of many factors which would play 

into any situation and that we cannot positively state that social media acts causal mechanism for 

social uprisings.  

Both authors agree that social media censorship may take on a different form under 

authoritarian or hybrid regimes. Aday et al. claim that those sympathetic with the regime have 

started to organize themselves behind a universal message, spreading pro-government 

propaganda while also spreading misinformation about perceived dissents. Additionally, he 

reminds the reader that these new pro-authoritarian groups on social media may de-incentivize 

its use in future protest movements.25 Tufekci would admit that Aday et al.’s 2010 claim is 

already valid when she writes her paper in 2012 when she claims that “many governments have 

recognized that they cannot fully conquer social media as an alternative source of news and 

public opinion formation. Governments can try to divide, polarize, and counter its influence by 

both joining it, with their own supporters or employees.”26 Both authors seem to conclude that 

Twitter and other social media platforms are not entirely the benevolent bastions of freedom that 

they have been made out to be, even if they do have many positives. Aday et al. go a step further, 

claiming that much like conventional media, social media could be weaponized to cause ethnic 

or political polarization, and there is reason to suggest that, given social media’s micro-targeting 

capabilities, that the degree of polarization could be much higher.27  

An additional issue that Twitter faces is that Twitter must remove protest speech because 

it violates its terms of service. In a Congressional hearing, Global Senior Strategist of Public 

 
25Sean Aday et al., Blogs And Bullets. Page 21.  
26Zeynep Tufekci, "SOCIAL MOVEMENTS," Page 9.  
27Sean Aday et al., Blogs And Bullets. Page 26.  
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Policy at Twitter, Nick Pickles, was called to testify on Twitter’s role in ongoing content 

moderation scandals. During this hearing, he asserted that “[o]ur rules are not based on ideology 

or particular sets of beliefs. Instead, the Twitter rules are based on behavior. Accounts that 

violate our rules can be subject to a range of enforcement actions, including temporary and, in 

some cases, permanent suspension.”28  

Suspension based on behavior may seem, on its face, to be a preferred course of action. 

However, one must remember the number of social movements that contemporaries viewed as 

just but were deemed uncivil or unjust in the past.  The most prominent of these examples would 

be Martin Luther King and the civil rights movement. In his famous letter, Letter from 

Birmingham Jail, he advocates for breaking some laws, as they are “unjust” laws, drawing on the 

principles of his quotation of St. Augustine that “‘[a]n unjust law is no law at all.’”29 Now, 

applying that to the Twitter rules referenced by Pickles above, if King acted unjustly on the 

platform, it is likely that his content, however morally right it may be, could be taken down. For 

this reason, it is essential to remember that it is tough to determine what is—and what then is 

not—acceptable behavior on the platform at the moment. Standards of acceptability are 

continually changing, and if Twitter wants to police its platform based on behavior rather than 

content, they should be prepared to unknowingly be on the wrong side of numerous historical 

issues, much like those police officers who beat and imprisoned King during the 1960s for being 

“uncivil.” 

 

 
28COMMITTEE ON THE JUDICIARY HOUSE OF REPRESENTATIVES ONE HUNDRED FIFTEENTH 
CONGRESS, FACEBOOK, GOOGLE AND TWITTER: EXAMINING THE CONTENT FILTERING PRACTICES 
OF SOCIAL MEDIA GIANTS (WASHINGTON: U.S. GOVERNMENT PUBLISHING OFFICE, 2018). 
29Martin Luther King, “Letter From Birmingham Jail”, 1963, accessed March 31, 2020, 
http://web.cn.edu/kwheeler/documents/letter_birmingham_jail.pdf. Page 3. 
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Are Tweets Speech?  

There are very few cases that revolve around the above question. However, if the answer 

to the above is not in the affirmative, it would be challenging to apply First Amendment 

standards to Twitter regulation. By the time LeRoy wrote his paper concerning the intersection 

of Twitter and First Amendment rights for professors, he only could find one pending case: 

Salaita v. Kennedy et al. (University of Illinois). LeRoy summarizes the—at the time—ongoing 

case in the following terms: “Professor Salaita contends that the University of Illinois rescinded 

his job offer due to donor pressure that resulted from his anti-Israel tweets. A faculty committee 

found no evidence of donor pressure, but also rejected the school’s civility rationale for not 

forwarding Professor Salaita’s appointment.”30  

While this case ultimately settled out of court, future precedent can come from the pre-

trial motion-to-dismiss ruling from the US District Court for the Northern District of Illinois 

Judge Harry D. Leinenweber.31 In ruling on the University’s motion to dismiss based on a lack of 

First Amendment standing, he claims—after employing a balancing test of the claims against the 

defendant (the University) and the sufficiency of Dr. Salaita’s First Amendment claim—that: 

“Dr. Salaita’s Complaint alleges facts showing that he was fired or not hired because of the 

University’s disagreement with his personal speech in a public forum on a matter of public 

concern. This is enough to survive a motion to dismiss.”32 While he did not rule on Salaita’s 

merits of the claim, the judge finding sufficient grounds in the complaint to proceed with First 

 
30Michael H. LeRoy, "#AcademicFreedom: Twitter And First Amendment Rights For Professors", Notre Dame Law 
Review Online 90, no. 3 (2015): 158-166, accessed March 31, 2020, 
https://scholarship.law.nd.edu/ndlr_online/vol90/iss3/4/. Page 165.  
31Abigale Svoboda, "Salaita, University Reach Settlement", The Daily Illini, 2015, accessed March 31, 2020, 
https://web.archive.org/web/20151113145837/http://www.dailyillini.com/article/2015/11/ 
salaita-ui-settle. 
32Salaita V. Kennedy Et Al. 1:2015cv00924 (US District Court for the Northern District of Illinois 2015). Pages 29-
30.  
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Amendment standing due to Salaita’s employment altered for taking a stand on Twitter—

referred to as a “public forum” in the above—does provide sufficient evidence that tweets could 

be granted First Amendment protection in the contemporary US court. 

A more recent case comes from July 2019 in which the 2nd U.S. Circuit Court of Appeals 

upheld a lower court's decision that President Trump is not allowed to block Americans from 

viewing his Twitter. The court’s rationale is vested in the First Amendment, as they ruled that 

since he uses the account to make public announcements that impact all Americans, he is 

depriving his blocked opponents access to—and the ability to participate in—a public forum.33 

By finding that the President’s Twitter, and the ability to participate in the comment section 

below, constituted a public forum for debate, the courts again affirm that tweets can indeed be 

granted standing for First Amendment cases.  

 

The Law of the Land: Section 230 (S230) 

 Any discussion of online speech may start with a discussion of the First Amendment, but 

a little-known section of the Communications Decency Act of 1996 may have as much or more 

to do with the freedom that currently exists on the internet. An advocate for free expression at the 

Center for Democracy and Technology said that: “‘[s]ection 230 is as important as the First 

Amendment to protecting free speech online, certainly here in the U.S.’"34 It states that “[w]ith 

some exceptions, online platforms can't be sued for something posted by a user — and that 

remains true even if they act a little like publishers, by moderating posts or setting specific 

 
33Vanessa Romo, "U.S. Appeals Court Rules Trump Violated 1St Amendment By Blocking Twitter Followers", last 
modified 2019, accessed March 31, 2020, https://www.npr.org/2019/07/09/739906562/u-s 
-appeals-court-rules-trump-violated-first-amendment-by-blocking-twitter-follo. Paragraph 2. 
34Alina Selyuka, "Section 230: A Key Legal Shield For Facebook, Google Is About To Change", last modified 
2018, accessed March 31, 2020, https://www.npr.org/sections/alltechconsidered/2018/03/21 
/591622450/section-230-a-key-legal-shield-for-facebook-google-is-about-to-change. Paragraph 14.  
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standards.”35 This distinction between platform and publisher is vital; without S230, internet 

service providers (ISPs) would likely be held liable for all content published on their platform 

because they are hosting and engaged in vetting it, just as one would edit a newspaper, such as 

removing posts with foul language. The sponsoring Senator, Sen. Wyden of Washington, claims 

that this is a fair trade for both the government and the corporation: Police the platform to the 

best of your ability, and you cannot be sued if you miss something.36  

 S230's principles are vested not in the First Amendment's speech clause; instead, it 

extends the press clause's scope to social media organizations and other ISPs. The foremost case 

regarding a publisher's liabilities is New York Times Company v. Sullivan. In this case, The 

New York Times published an advertisement for Martian Luther King's defense that contained 

minor factual errors. Sullivan, a Public Safety Commissioner, felt the advertisement reflected 

poorly on him and his officers despite not being named directly. Sullivan requested that New 

York Times publicly retract the advertisement.37 The New York Times rejected and were 

subsequently sued by Sullivan and found guilty for libel. New York Times appealed this decision 

to the United States Supreme Court, and they ruled unanimously that “[t]o sustain a claim of 

defamation or libel, the First Amendment requires that the plaintiff show that the defendant knew 

that a statement was false or was reckless in deciding to publish the information without 

investigating whether it was accurate.”38 The extension of this concept to ISPs in S230 and, 

therefore all online speech makes sense: If ISPs were afraid of being sued over every tweet, they 

would be inherently more skeptical of the claims made in or the content of the tweets, and far 

 
35Ibid. Paragraph 13.  
36Ibid. Paragraph 32.  
37 "New York Times Company V. Sullivan", accessed March 31, 2020, https://www.oyez.org/cases/1963/39. 
Paragraph 1. 
38Ibid. Paragraph 4. 
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more likely to censor the tweets.39 S230 also serves to create a more inclusive environment by 

ensuring that companies do not choose to vet those who may join their platforms, as that would 

be the alternative proactive way to vet the content hosted on their platform without S230 

protection.40 

 While S230 does provide some specific protections for the user, it is by no means a 

perfect piece of legislation. By giving all content moderation power over to the ISP, the user 

cannot seek governmental redress if they feel content deleted in error. This lack of redress and 

call for objectivity rather than subjectivity is felt strongly in the artistic sphere. Consider the 

following example from Tushnet’s paper regarding a different social media  

platform, Livejournal's content moderation dilemma:  

A few months later, however, LiveJournal again permanently banned certain users, this 

time for posting sexually explicit drawings featuring characters determined by 

LiveJournal’s staff to be below the age of eighteen. Because the works at issue are drawn, 

rather than representing actual bodies, the difference between a sixteen-year-old and an 

eighteen-year-old is very much in the eye of the beholder.41 

Since First Amendment rights do not apply to private-sector censorship, the artist would not have 

legal standing on those grounds for challenge to the content moderation. This level of 

subjectivity speaks to S230’s ability to police their platform as they see fit, but it also shows a 

divergence from the First Amendment's speech clause principles. 

 
39Rebecca Tushnet, "Power Without Responsibility: Intermediaries And The First Amendment", The George 
Washington Law Review 76, no. 101 (2008): 101-131, accessed March 31, 2020, 
http://scholarship.law.georgetown.edu/fwps_papers/76. Page 121.  
40Ibid. Page 116. 
41Ibid. Page 113.  
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While there may be a commercial imperative not to censor their users, the ISP itself is 

under no legal obligation to have its Terms of Service (ToS) model the liberal speech protections 

within the First Amendment. Consider that Facebook routinely bans hate speech, something that 

the First Amendment has allowed, as long as it is not used as a call to incite violence.42 These 

ToSs act as, in the words of Ammori, “a sort of jurisprudence of its own.” Applying this concept 

to Tushnet’s Livejournal example above, this could mean that an ISP such as Instagram may be 

willing to host that content, but another ISP, in this case, Livejournal, is not because S230 does 

not require industry-wide acceptability standards. 

S230 also has a very dark side as it pertains to sex trafficking, as the ISP is protected 

from the victims suing the company as redress over the ads, which allowed them to be sold many 

times before they even reached the legal age. The most famous case on this matter is Jane Doe 

No. 1 v. Backpage.Com, LLC, in which the court found that Doe could not sue Backpage for 

hosting an advertisement which allowed her to be sex-trafficked. The final decision from the 

court cites many of the previously mentioned arguments for S230, starting by again reminding 

the complainant that S230 does not allow “lawsuits seeking to hold a service provider liable for 

its exercise of a publisher's traditional editorial functions—such as deciding whether to publish, 

withdraw, postpone or alter content” to precede in the courts.43 They later assert—that since 

Backpage made an effort to maintain order on its platform and uphold their ToS—they cannot be 

held liable for missing a posting, such as Doe’s, which may have violated their ToS since they 

have an almost infinite amount of content to moderate every day.44  

 
42Marvin Ammori, "THE "NEW" NEW YORK TIMES: FREE SPEECH LAWYERING IN THE AGE OF 
GOOGLE AND TWITTER", Harvard Law Review 127, no. 8 (2014): p2259-2295, accessed March 31, 2020, 
http://proxygw.wrlc.org/login?url=http://search.ebscohost.com/login.aspx?direct=true&db= 
bsu&AN=96528284&site=ehost-live. Page 2274. 
43Jane Doe No. 1 V. Backpage.Com, LLC (United States Court of Appeals For the First Circuit 2016). Page 10.  
44Ibid. Page 10. 
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Tushnet argues that Doe’s case was inevitable since S230 limited intermediary (ISP) 

responsibility for the content but still allowed the platform to set its own rules as to what 

constitutes an acceptable posting. She instead posits that “if we limit intermediary 

responsibility...we should also limit intermediary power to control speech.”45 This perspective 

has merit: If an ISP can create the rulebook—knowing they are not liable if they are not able to 

enforce it—the ISP is more likely to be ambitious in the type of speech they claim to prohibit 

because they are not accountable if they fail to achieve the intended goal. In response to the 

ruling in the Doe case, Congress amended S230 to state that S230 does not offer an ISP 

protection in cases where they failed to remove content relating to “sexual exploitation of 

children or sex trafficking, and for other purposes.”46 This rollback prompted outrage in the 

social media sector because, while most players recognize that ensuring sex work is not 

perpetrated on their platforms is essential, they feared the precedent this may set.47  

While S230 may not be perfect, it certainly has advanced the discussion for several years, 

allowing technology to flourish while recognizing that there are opportunities for improvements. 

It is viewed within the industry as one of the few prescient pieces of American technological 

law, but it is not omnipotent. Sen. Wyden, one of the sponsors of the original S230 legislation, is 

quoted as saying that “[i]f the technology companies do not wake up to their responsibilities — 

and use the power 230 gives them — to better protect the public against sex trafficking and 

countries that try to hack our political system, you bet that companies can expect [this 

legislation] will not be the last challenge for them.”48 Tushnet’s argument does seem to 

congruent with Wyden’s remarks above: By delegating a third party the control to self-regulate 

 
45Rebecca Tushnet, "Power Without Responsibility:” Page 124.  
46H.R.1865 - Allow States And Victims To Fight Online Sex Trafficking Act Of 2017 (Congress.gov, 2018). 
47Alina Selyuka, "Section 230: A Key Legal Shield For Facebook.” Paragraph 41.  
48Ibid. Paragraph 48.  
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in exchange for immunity, the ISP will attempt to create a utopian content environment in their 

ToS—knowing full well that it cannot be achieved in earnest—given the sheer amount of content 

they would need to moderate. Nevertheless, as Senator Wyden claims in the above, if the ISPs 

continue to fail, they should expect more government intervention to ensure rights are being 

upheld, not less.  

 

Terms of Service, an In-Depth Discussion 

While mentioned in the above, it is necessary to discuss issues which stem from ToS 

legislation as it exists today. In a recent concurring opinion, US Supreme Court Justice 

Sotomayor opined that “it may be necessary to reconsider the premise that an individual has no 

reasonable expectation of privacy in information voluntarily disclosed to third parties.”49 This 

opinion comes from the legal perspective that, given the laws as they exist today, an individual 

waives any First Amendment rights held once they agree to the ToS. Most of these intrusions 

come from S230—which again—fails to posit nor protect a citizen’s liberties while shifting the 

burden of censorship to the ISP.  

Since these documents—while signed with a click—are by definition contracts, they are 

written as such. From the ISP’s perspective, this document's goal is to limit liability; therefore, 

they employ inclusive language so that the company can use its discretion in terms of content 

moderation without tying its hands with a restrictive document.50 Moreover, platforms are in the 

unenviable position of enforcing one legal document over a global user base. This tension can be 

explicitly felt in the US, where the limits on speech—understood and accepted in another 

 
49Lilian Edwards and Andra Matwyshyn, "Twitter (R)Evolution: Privacy, Free Speech And Disclosure", in World 
Wide Web Consortium, 2013, 745-749, accessed March 31, 2020, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2256129. Page 747.  
50Susan J. Brison and Katharine Gelber, Free Speech In The Digital Age, ebook. Page 9.  
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nation—may cause an uproar domestically.51  This uneven rights landscape makes it quite 

difficult for the company so that the vagueness in the ToS allows them to enforce it somewhat 

unevenly.  

The ability to write the rules and then enforce them in whichever way they see fit is a 

concerning consolidation of power, leaving one to wonder if this power should shift back to the 

government to ensure that citizens' rights remain intact. However, this solution would raise a 

different question: which set of laws would communication fall under (criminal or civil).52 This 

argument also appears in West’s study of folk theories of content moderation, with some 

participants in the study believing that the First Amendment should be the primary standard, and 

if that were so, their content would still exist online.53  

Another compelling issue with the ToS agreement is that almost no one reads them. 

Sarapin et al. found that “Anywhere from 89% to 99.95% of people assent to the online ToSs 

without perusing them because the reading of them is perceived to be burdensome, calling for 

large investments of time and cognitive energy.”54 This statistic is incredibly concerning 

because, as mentioned before, once an individual enters into a ToS agreement, their 

constitutional rights are waived, and they enter into the contract-civil law sector. Sarapin et al. 

also argue that—while half of the nation cannot read a book at the eighth-grade level or higher—

an individual must have the ability to read at the level of a college sophomore to understand a 

ToS agreement.5556 While the adage—ignorance is no defense—still holds, it is concerning that 

 
51Sarah Myers West, "Censored, Suspended, Shadowbanned:” Page 4370.  
52Susan J. Brison and Katharine Gelber, Free Speech In The Digital Age, ebook. Page 15.  
53Sarah Myers West, "Censored, Suspended, Shadowbanned:” Page 4373. 
54Susan H. Sarapin, Pamela L. Morris and Ngoc Vo, "The Biggest Lie On The Web: Coming To Terms With The 
Failure To Read Through The Lens Of The First Amendment", First Amendment Studies 51, no. 2 (2017): 86-108. 
Page 90.  
55Ibid. Page 90.  
56It seems a tad disingenuous that a company that prides itself on creating a platform based upon short, 
understandable content, would create such a complex ToS document. While they have recently attempted to make it 
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many Americans unknowingly sign away Constitutional rights, electing to give the omnipotence 

to the ISP.  

In addition to understanding the language of a ToS agreement, the user then must 

understand how such a vague set of standards will be actualized.  Without a legal channel for 

redress, one must remember that there is no guiding precedent for the user to understand how the 

document will be used. Also, there is no legal mandate to enforce the ToS evenly across all users 

(i.e., two people could post identical content, and only one may get removed). West finds that a 

“frequent complaint from users was that the company did not disclose to them specific details 

about how they violated the community guidelines, for example, by not telling them which 

policy they violated.”57 Here, the moderated user has no redress because they are unaware of 

what they did wrong, nor can they correct this behavior in the future, leaving them at risk for 

violating it again.58 Tushnet also argues for a more educative and due process resolution in her 

paper, claiming it would prevent harm from wrongly being done.59 While Twitter’s ToS 

agreement does allow for an appeal for users who feel that their accounts were wrongly 

deactivated, West’s paper finds evidence that these processes do not function properly, leaving 

the user even more frustrated.6061 

However, with that general information stated, some in the field find Twitter to be one of 

the “good guys.” Beato asserts that “Twitter's Trust & Safety department, which, despite its 

Orwellian moniker and intimations of bland bureaucratic intrusiveness, is more free-range parent 

 
easier to understand, a lengthy ToS would seemingly go against Twitter’s public modus operandi and corporate 
ethos. 
57Sarah Myers West, "Censored, Suspended, Shadowbanned:” Pages 4376-7.  
58Ibid. Page 4379. 
59Rebecca Tushnet, "Power Without Responsibility:” Page 115. 
60Twitter User Agreement, ebook, 2020, accessed April 5, 2020, https://cdn.cms-
twdigitalassets.com/content/dam/legal-twitter/site-assets/privacy-policy-new/Twitter-User-Agreement-EN.pdf. Page 
9.  
61Sarah Myers West, "Censored, Suspended, Shadowbanned:” Page 4378.  
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than helicopter mom. Until a user proactively files a complaint about another user's behavior, 

Trust & Safety stays on the sidelines. And even when complaints are filed, it often takes no 

action.”62 This finding would undoubtedly conflict with some of the previously cited research, 

most notably West and Leetaru. However, Beato approaches the current situation by comparing 

Twitter to other ISPs, especially in their user-friendly process of complying with subpoenas, 

while West and Leetaru compare the ToS to the rights which a citizen has to speak offline.63  

Nevertheless, even Beato finds evidence that Twitter can act in the wrong. This case—

when they suspended a British’s journalist’s account for being critical of NBC while Twitter had 

a partnership with the company during the 2012 Summer Olympics—shows that Twitter, while 

on the right side of the debate more than some ISPs, can certainly weaponize their ToS to serve a 

commercial interest.64 Alexander Macgillivray65 claims that:  

Twitter is compelling because our users’ voices make it so. For that reason, defending 

and respecting the user’s voice is a core value of our company and gives substance to our 

commitment to freedom of expression. We also believe this work is an important part of 

what brings people to Twitter instead of other communications platforms. That makes it 

not only good ethical practice, but also good business.66 

While the beginning of the quotation is genuine, it again focuses on the wrong clause of the First 

Amendment, drilling down on one’s right to express themselves, but not one’s ability to say 

anything—with some limits—they wish. Though, it is the last sentence should concern readers, 

 
62Greg Beato, "Twitter: Free Speech In 140 Characters", Reason.Com, last modified 2013, accessed March 31, 
2020, https://reason.com/2013/02/14/twitter-free-speech-in-140-characters/. Page 29.  
63Ibid. Page 32.   
64Ibid. Pages 31-2. 
65He served as Twitter’s General Council from 2009-2013 
66Alexander Macgillivray, "The Business Of Free Speech", Index on Censorship 41, no. 4 (2012): 92-93, accessed 
March 31, 2020, https://journals.sagepub.com/doi/pdf/10.1177/0306422012465799. Page 93. 
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as Macgillivray seems to believe that the current course of action makes sense, not entirely 

because it is ethical, but also because it commercially behooves them to act in a way that pleases 

their users. It leaves the reader questioning what would happen if that symmetry of interests—

between the users and Twitter’s fiduciary responsibility to the shareholders—ever deteriorated, 

such as Beato hypothesizes may occur if the platform increases its revenue from 

advertisements.67 

 

Is Twitter a “Public Space” Now? 

 The above is a question that lies at many intersections about how to proceed with Twitter 

regulation. Consider that the local public bulletin board does not have a 40-page ToS agreement 

governing it because public spaces must adhere to existing First Amendment legislation. In the 

dawn of the social media era, it may have made sense to have ISPs be legislated under Sullivan-

like provisions, ensuring that the private actor, in a private space—in Sullivan, the New York 

Times copy—could not be held liable for the actions of an individual author if they were 

attempting to write factually. This development then opened the door for S230, and therefore 

independent ToSs.  

 Still, no one could argue that the social media sector has not changed dramatically since 

1996; Twitter was founded in 2006 and now hosts three-hundred and thirty million monthly 

users as of April 2019.68 With so many people able to post on this online forum, some scholars 

wonder if—while the forum is still privately owned—should it be adjudicated as a public space, 

rendering individual ToSs subject to the existing free speech precedent and legislation.  

 
67Greg Beato, "Twitter: Free Speech In 140 Characters.” Page 34.  
68Selected Company Financials And Metrics, ebook (Twitter, 2019), accessed April 5, 2020, 
https://s22.q4cdn.com/826641620/files/doc_financials/2019/q1/Q1-2019-Selected-Company-Metrics-and-
Financials.pdf. 
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 A leading scholar in nation and community building theory, Benedict Anderson, presents 

the theory of the “imagined community:” the rise of the printing press allowed for vernacular 

books to be printed at a low cost, circulated, building a national language, and as a result, a 

national consciousness.69 This theory seems to have an intuitive overlap with the concept of 

social media: both the monetary and opportunity costs of communication have been lowered 

once again, communication in the vernacular is again rising, causing the growth of new types of 

communities.  Macgillivray finds that this is one of the main benefits of Twitter or other social 

media services: “To facilitate the range of topics and depth of connectedness, such a platform 

needs to have several features. It should be instantaneous and simple to use, so that ideas can be 

disseminated quickly and easily. It should be agnostic to the content that users wish to write or 

read so that everyone can find the things that are meaningful to them.”70 Mark Zuckerberg agrees 

with this, saying:“[a]nother qualitative difference is the [sic] internet lets people form 

communities that wouldn’t have been possible before. This is good because it helps people find 

groups where they belong and share interests.”71 It certainly seems as if both men—at one time, 

significant actors at two of the largest social media companies in the US—agree that these 

forums are developing almost nation-like qualities.   

 The divide comes when it comes to policy enforcement because if a court found that 

these spaces were public, they would be liable to First Amendment cases. Zuckerberg claims 

strongly that: 

 
69Benedict Anderson, Imagined Communities: Reflections On The Origin And Spread Of Nationalism, ebook, 2006, 
accessed April 6, 2020, https://is.muni.cz/el/1423/jaro2016/SOC757/um/61816961/ 
Benedict_Anderson_Imagined_Communities.pdf.  Page 46.  
70Alexander Macgillivray, "The Business Of Free Speech." Page 92.  
71Mark Zuckerberg, "PEOPLE SHOULD DECIDE WHAT IS CREDIBLE, NOT TECH COMPANIES", Vital 
Speeches of the Day 85, no. 12 (2019): 322-327, accessed March 31, 2020, 
http://proxygw.wrlc.org/login?url=http://search.ebscohost.com/login.aspx?direct=true&db=a9h&AN=139860391&s
ite=ehost-live. Page 324.  
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Some people argue internet platforms should allow all expression protected by the First 

Amendment, even though the First Amendment explicitly doesn’t apply to companies. 

I’m proud that our values at Facebook are inspired by the American tradition, which is 

more supportive of free expression than anywhere else. But even American tradition 

recognizes that some speech infringes on others’ rights. And still, a strict First 

Amendment standard might require us to allow terrorist propaganda, bullying young 

people and more that almost everyone agrees we should stop—and I certainly do—as 

well as content like pornography that would make people uncomfortable using our 

platforms.72 

Here, Zuckerberg employs a slippery-slope argument—a logical fallacy—to illustrate that they 

cannot be compliant with regulation that most other industries seem to have figured out. 

Additionally, Zuckerberg seems to show a fundamental misunderstanding of First Amendment 

case law, as people are not plastering every public offline bulletin board with pornography and 

harassment. The last sentence is also a very telling point: he is concerned with content that 

“would make people uncomfortable using our platforms.” Here, he does not recognize that—by 

failing to enforce the full First Amendment in his ToS—he may make some people 

uncomfortable with his service. Instead, he uses utilitarian logic to justify a commercial rationale 

that he must appeal to the most people, even if it means tamping down the rights of some on the 

platform. 

 Nevertheless, it would appear as if the judiciary does not care much for Zuckerberg’s 

logic, as they seem to believe more in Anderson’s logic. Remember that in Salaita, the judge 

ruled that: “Dr. Salaita’s Complaint alleges facts showing that he was fired or not hired because 

 
72Ibid. Pages 323-4.  
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of the University’s disagreement with his personal speech in a public forum on a matter of public 

concern. This is enough to survive a motion to dismiss.”73 Here, the judge indeed uses the phrase 

“public forum” when referring to Twitter, the ISP hosting the tweets. If this ruling had come in 

an official judgment, this would give credence to Senator Wyden’s remark that ISPs should 

police their platform to an acceptable standard or fear further intrusion.74 This public forum 

debate also came up in the previously mentioned case, in which President Trump deprived 

citizens of participation in a public forum when he blocked them on Twitter.75 While one may 

think the Knight v. Trump case to be a silver bullet, the ruling is relatively narrow, with the court 

stating that:  

We do not consider or decide whether an elected official violates the Constitution by 

excluding persons from a wholly private social media account.  Nor do we consider or 

decide whether private social media companies are bound by the First Amendment when 

policing their platforms.  We do conclude, however, that the First Amendment does not 

permit a public official who utilizes a social media account for all manner of official 

purposes to exclude persons from an otherwise‐open online dialogue because they 

expressed views with which the official disagrees.76 

While the Knight ruling may not hold ISPs to First Amendment standards, it does show that the 

content of those networks, in some cases, can be considered public. This precedent may allow a 

 
73Salaita V. Kennedy Et Al. Pages 29-30.  
74Alina Selyuka, "Section 230: A Key Legal Shield For Facebook.” Paragraph 48.  
75Vanessa Romo, "U.S. Appeals Court Rules Trump Violated 1St Amendment By Blocking Twitter Followers", last 
modified 2019, accessed March 31, 2020, https://www.npr.org/2019/07/09/739906562/u-s 
-appeals-court-rules-trump-violated-first-amendment-by-blocking-twitter-follo. Paragraph 2. 
76Knight First Amendment Institute, Et Al V. Donald J. Trump, Et Al 18‐1691‐cv (United States Court of Appeals 
For the Second Circuit 2019). Page 4.  
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later court to decide to expand the scope of this ruling or for the passage of legislation inspired 

by this ruling's shortcomings, as was the case for S230. 

 

Political Correctness (PC) As A Mediating Variable: 

Background 

As the rise of perceived censorship increases in the minds of some on social media, 

another trend—the PC movement—is on the rise as well. For the sake of this paper, I will use 

Wikström’s definition of PC: “PC may in contemporary, typically depreciative, usage be taken to 

mean ‘conforming to a body of liberal or radical opinion, esp. on social matters, usually 

characterized by the advocacy of approved causes or views, and often by the rejection of 

language, behaviour, etc., considered discriminatory or offensive.’”77  

Very few academic journals have tried to cover this movement and explain its dynamic 

with social media. One of the few academic papers that provides background on this topic comes 

from Herzogenrath-Amelung, who tells the story of a UCL professor fired for making sexist 

remarks made during a conference that caused a Twitter "storm."78 She also points to numerous 

times that social media has been used to attack an individual for spouting beliefs that are not 

culturally congruent with the PC movement.79 For this reason, I attempted to find evidence of 

disproportionate removal rates for tweets that are not culturally congruent with the overall PC 

movement. As these two movements—E-censorship and PC—both occur in similar time frames, 

 
77 Peter Wikström, "No One Is “Pro-Politically Correct”: Positive Construals Of Political Correctness In Twitter 
Conversations", Nordic Journal of English Studies 15, no. 2 (2016): 159-170, accessed March 31, 2020, 
http://ojs.ub.gu.se/ojs/index.php/njes/article/view/3532. Page 160. 
78Heidi Herzogenrath-Amelung, "The New Instantaneity: How Social Media Are Helping Us Privilege The 
(Politically) Correct Over The True", Media, Culture & Society 38, no. 7 (2016): 1080-1089, accessed March 31, 
2020, https://journals.sagepub.com/doi/pdf/10.1177/0163443716664855. Pages 1080-1.  
79Ibid. Page 1084.  
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it is essential to understand if one is the causal variable or if these two movements have little 

overlap. 

 

Analysis 

Wikström and others make a somewhat convincing case that it is at least plausible that 

the PC movement may impact tweet removal, which would spark a contrast with Pickles, who 

asserted that: “[o]ur rules are not based on ideology or particular sets of beliefs. Instead, the 

Twitter rules are based on behavior.”80 Wikström presents a study of 184 conversational 

exchanges on Twitter that each mention political correctness by name.81 He analyzed these 

exchanges to see if Twitter users used the term PC with a positive connotation rather than the 

negative connotation, which the media often shows. Contrary to his a priori belief, there appears 

to be evidence that users use PC in a positive way in at least some of the exchanges.82 These 

positive construals are a necessary logical component of the argument that PC. If these did not 

exist, one could argue that no user would willingly associate their tweet reporting with the 

overarching PC movement. These findings provide the proper environment for the PC culture 

movement explanation to persist. 

Wikström’s findings are also congruent with the Knight Foundation’s study on the 

political composition of Twitter. They found that 57% of American Twitter users fall in the 

center-left category of the political spectrum, with an additional 10% representing the far-left.83 

 
80COMMITTEE ON THE JUDICIARY HOUSE OF REPRESENTATIVES ONE HUNDRED FIFTEENTH 
CONGRESS, FACEBOOK, GOOGLE AND TWITTER: EXAMINING THE CONTENT FILTERING PRACTICES 
OF SOCIAL MEDIA GIANTS (WASHINGTON: U.S. GOVERNMENT PUBLISHING OFFICE, 2018). 
81Peter Wikström, "No One Is “Pro-Politically Correct.” Page 161.  
82Ibid. Page 169. 
83Evette Treewater Alexander, "Polarization In The Twittersphere: What 86 Million Tweets Reveal About The 
Political Makeup Of…", Medium, last modified 2019, accessed March 31, 2020, https://medium.com/informed-and-
engaged/polarization-in-the-twittersphere-what-86-million-tweets-reveal-about-the-political-makeup-of-
b9ca87ca57ae. Paragraph 6. 
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They also found that the left segments are also disproportionately vocal on the platform, 

composing almost 8.2 tweets out of ten on the topic of sexual harassment.8485 This evidence 

would support the claim that the platform does skew liberal in terms of both membership and 

engagement and that this majority group is—by Wikström’s definition of PC—more likely to 

support the overarching movement. 

However, while there appears to be the proper environment, individual motive, and 

intuitive logic for the "PC as a mediating variable" explanation, it lacks statistical support after 

considering Timoneda's influential breakdown of tweet removal by content.  She found that:  

A breakdown of removal rates between the three types of terms, i.e. political leaders, 

political events, and trivial terms, yields even more surprising results. First, while the a 

priori expectation may be that tweets about political leaders get deleted more often, they 

are in fact the least removed. In this category, only 1.7 percent of tweets within 15 

minutes of publication and 3.16 percent within a week were removed. This stands in 

contrast to 3.26 percent (15 minutes) and 5.7 percent (1 week) for political events. Trivial 

terms, which may be expected to suffer the least casualties, in fact had 2.31 percent of 

tweets removed within 15 minutes and 4.59 percent within a week of publication.86 

This evidence illustrates a complex picture for the PC culture explanation, as it cannot entirely 

explain trivial tweets removal, nor why tweets about political leaders are the least removed of the 

three categories. However, the PC rationale could explain why tweets regarding political issues 

are the most removed of the three categories. Later in the paper, Timoneda finds that the number 

 
84Ibid. Paragraph 8.  
85Alexander’s chart is also included in the appendix for reference(see A.1). 
86Joan C. Timoneda, "Where In The World Is My Tweet: Detecting Irregular Removal Patterns On Twitter", PLOS 
ONE 13, no. 9 (2018), accessed March 31, 2020, https://journals.plos.org/plosone/article?id= 
10.1371/journal.pone.0203104. Page 11.  
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of retweets does not have a statistically significant difference on a tweet’s removal rate.87 This 

evidence would also contradict the PC explanation as—under that explanation—more retweets 

would lead to exposure to the politically active base on Twitter, increasing the likelihood that 

someone would report non-culturally congruent content, and should, in turn, increase the 

removal rate. 

 Finally, new data from Hawkins et al. seems to show that large majorities of the 

American public find that the political correctness movement is a problem, not a solution. They 

cite their new survey in which 80% of Americans found political correctness to be an issue 

facing the country.88 Their data posits that the extremists on the left are the causal group for the 

movement; within the far left of American politics, only 30% of this subgroup claimed that 

political correctness was an issue facing the country.89  

Placing that in conversation with the Knight Foundation’s study, which found that the 

far-left only made up 10% of all American Twitter users, it becomes hard to believe that 7% of 

Twitter users encourage a movement of content moderation based on PC ideals. While I cannot 

definitively rule out the PC movement as a mediating variable given the research challenges 

mentioned earlier, I put forward that it is unlikely that the PC movement has a significant effect 

on the content moderation practices of Twitter. This finding would indeed congruent with 

Twitter’s past public stands that they do not censor based on ideological rationales.  

 
87Ibid. Page 14.  
88Stephen Hawkins et al., Hidden Tribes: A Study Of America’S Polarized Landscape, ebook (More In Common, 
2018), accessed April 5, 2020, https://hiddentribes.us/pdf/hidden_tribes_report.pdf  Page 12. 
89Ibid. Page 12.  
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Conclusions and Next Steps:  

The Path Forward 

 Despite the complex dynamic outlined earlier in the paper, ISPs are still in the best 

position to ensure their users can speak freely on their platforms. However, it is clear from the 

discussion on S230 and ToSs that these documents are vested in the wrong clause of the First 

Amendment. For many historical reasons, it made sense to classify ISPs under the First 

Amendment's press or expression clauses, but it is time to place the emphasis back on the speech 

clause. 

 Nevertheless, big players like Zuckerberg seem to make strong points in favor of keeping 

their ToSs more restrictive than the First Amendment speech clause would allow. He argues for 

it by saying that “a strict First Amendment standard might require us to allow terrorist 

propaganda, bullying young people and more that almost everyone agrees we should stop—and I 

certainly do—as well as content like pornography that would make people uncomfortable using 

our platforms.”90 Now, while this argument is a common logical fallacy, it is no less convincing. 

Most people would not argue that those speech types are indeed harmful, but it is unclear why 

Zuckerberg believes that these things are allowed under the modern First Amendment. 

The Brandenburg Test is the modern standard the government must meet if it wishes to 

restrict speech. It can trace its origins back to the Supreme Court’s ruling in Brandenburg v. 

Ohio, in which a KKK leader made a vague threat directed towards African Americans after 

spouting hate speech.91 In their ruling, the court created the test for which the government could 

 
90Mark Zuckerberg, "PEOPLE SHOULD DECIDE WHAT IS CREDIBLE. Page 323-4.  
91"Brandenburg Test", LII / Legal Information Institute, accessed March 31, 2020, 
https://www.law.cornell.edu/wex/brandenburg_test. Paragraph 1.  
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prohibit or regulate speech; stating that the government must satisfy both of the following 

conditions:  “[t]he speech is ‘directed to inciting or producing imminent lawless action,’ AND 

[t]he speech is ‘likely to incite or produce such action.’”92 This test allows an exceptionally 

exclusive standard and is such because it wishes to limit the number of times the government can 

interfere vis-a-vis speech. However broad this may be, this standard should be the future of 

online speech, as it is the same standard that citizens adhere to offline.  

Moreover, this test's exact wording also may allow it to enforce two of the types of 

speech Zuckerberg wishes to limit through his ToS: Terrorist propaganda and bullying. While 

some scholars and lower courts have grappled with the concept of imminence through social 

media, they have been able to reach judgments in other cases in which terrorist speech online 

was then removed, and the poster was held liable by using the Brandenburg Test.93 Since the 

courts have been able to discern acceptable content from unprotected terrorist propaganda online, 

Zuckerberg does not have much to fear if the scope of the Brandenburg Test—and therefore, the 

First Amendment—were to expand and include the speech on social media.  Bullying, however, 

is a much more complicated picture given the lack of case law on this matter as it pertains to free 

speech. Most of the bullying cases do not cite Brandenburg; instead, they often cite Tinker v. 

Des Moines, a case in which the court held that a student could be deprived of their First 

Amendment rights while at school if the actions of the student "materially and substantially 

interfere" with the school’s operations.94   

 
92Ibid. Paragraphs 1-3.  
93Congressional Research Service, Terrorism, Violent Extremism, And The Internet: Free Speech Considerations, 
2019. Pages 22-3. 
94"Tinker V. Des Moines Independent Community School District", accessed April 5, 2020, 
https://www.oyez.org/cases/1968/21. Paragraph 4.  
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However, the recent case of Michelle Carter does seem to provide some precedent that a 

Brandenburg Test could be used in cases of bullying. In her case, she allegedly texted and 

convinced her then-boyfriend to commit suicide, and the original court found her guilty of 

manslaughter.95 She then appealed this conviction to the Massachusetts Supreme Court, which 

“rejected the defendant’s claim that her words to the victim, without any physical act on her part 

and even without her physical presence at the scene, could not constitute wanton or reckless 

conduct sufficient to support a charge of manslaughter.”96 The United States Supreme Court then 

allowed this ruling to stand, making the Massachusetts Supreme Court the ruling precedent on 

the matter. This principle could be applied to banning bullying in terms of the Brandenburg Test: 

bullying—to the degree where the bully claims the bullied should inflict harm unto themself—

does meet the thresholds outlined above that “[t]he speech is ‘directed to inciting or producing 

imminent lawless action,’ AND [t]he speech is ‘likely to incite or produce such action.’”97 While 

this may be a gray area, Zuckerberg should trust the US Judicial System to discern what is and 

what is acceptable and protected speech; it has made calls such as these for generations, only 

acting when appropriate to affirm that there are no improper governmental intrusions into the 

American Conversation.  

Regardless, Zuckerberg’s earlier contention that, if the First Amendment standard ideas 

were applied to social media companies, hate speech would be allowed may be valid.98 The 

Brandenburg Test cannot fully solve this since the test comes from a case where the court held 

that a KKK leader could not be charged because his hate speech did not specifically appeal to 

 
95Ann E. Marimow, "Supreme Court Will Not Review Conviction Of Michelle Carter, Who Went To Jail For 
Encouraging Her Boyfriend To Kill Himself", The Washington Post, 2020. Paragraph 5.  
96Ibid. Paragraph 6.  
97"Brandenburg Test", LII / Legal Information Institute. Paragraphs 1-3.  
98Mark Zuckerberg, "PEOPLE SHOULD DECIDE WHAT IS CREDIBLE. Pages 323-4.  
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violence. However, Zuckerberg should put his trust in the “Marketplace of Ideas” theory, which 

broadly states that no entity should censor the public, but rather allow for the public to decide for 

themselves what is and is not valid.99 This theory would posit that it could not possibly be so 

horrible if a majority or even a super-majority of Americans are willing to stand behind a 

statement's truth. This concept would also be in-line with Pickles’ commentary that Twitter does 

not police ideology, rather its users' behavior, allowing the “market” to decide what they wish to 

believe in without undue corporate interference. 

Overall, it is clear that the First Amendment is strong enough to regulate both off and 

online speech. While the Brandenburg Test achieves most of Zuckerberg’s goals in creating the 

online utopian community that he envisioned in his own ToS, it would also create an equal 

standard across the industry. The argument for ToSs is quite flawed given that people do not read 

the ToSs, nor do they understand that by ascending to it, they forfeit the rights afforded to them 

in the Constitution. This system may allow for greater customer understanding of the rules, as 

the baseline would be no different online than in an individual's daily offline life, and therefore, 

greater satisfaction with the platform. 

 

Parting Thoughts 

 While there may be no perfect solution to the problems raised by this novel style of 

communication, a system that relies upon the principles vested in precedent seems to make the 

most sense. As shown in both the Salaita and Knight cases, these online modes of 

communication are still classified as legally protected speech, and therefore, should be treated as 

one would treat offline legally protected speech. While S230 did a great job at launching the 

 
99David L. Hudson and David Schultz, "Marketplace Of Ideas", Mtsu.Edu, last modified 2017, accessed April 6, 
2020, https://www.mtsu.edu/first-amendment/article/999/marketplace-of-ideas. Paragraph 1.  
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internet by limiting liability for the ISPs, it failed to sufficiently ensure that companies would 

have their ToS follow the First Amendment's speech clause rather than the press clause, as 

expressed in the law’s inspirational case, Sullivan.   

 Additionally, tapping into Anderson's work, it would certainly seem that we are entering 

a second information revolution, one that will have dramatic implications for how citizens view 

the nation and their communities, both on and offline. Given these changing expectations and the 

ruling from certain courts that could act as a precedent to claim that Twitter may be a public 

forum for speech, the ISPs should expect that the usefulness of S230 will be challenged. The 

reader should not construe this paper as saying that S230 should indeed be repealed; it justly 

protects the ISP from being even more likely to censor the user. However, this paper does find 

that this legislation is flawed in that it failed to bring a symmetry of on and offline rights and 

create a universal speech standard across the internet, something that could be easily fixed by 

amending the section.100  

 The paper’s novel starts from the a priori belief that the ongoing PC culture debate may 

invite the ISP to moderate non-PC content at a higher rate. This view is supported by some right-

wing elites’—including Milo Yiannopoulos’—Twitter accounts being suspended, leading them 

to make accusations of political bias in content moderation. This paper disagreed with the above 

claim; despite finding some evidence that the PC movement may be a mediating variable in the 

ongoing censorship debate, most information points towards this not being the case. More 

research on the content of tweets removed on Twitter—to confirm the findings in Timoneda’s 

paper—and a statistical study determining if political beliefs affect tweet reporting must be done 

to definitively say that the PC movement does not affect Twitter’s content moderation practices.  

 
100While this paper decided not to explicitly state possible amendments for S230 for the sake of remaining 
objective, one idea would be to grant legal protection to ISPs only when they moderate their platforms in accordance 
with the existing offline free speech case law.  
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 Finally, a review of the existing First Amendment precedent shows that the ISPs could 

adhere to the looser existing speech protection standard without allowing all sorts of unprotected 

speech onto their platforms. While the appeal of having omnipotence over their platform is 

undoubtedly appreciated, rights must be upheld evenly, on or offline. The hope would be that a 

symmetry of interests—between Congress, ISPs, and the public—allows for legislation that 

ensures a universal standard for all voices online and is also congruent with—or perhaps inspired 

by—the existing offline speech protections, such as the Brandenburg Test and the Marketplace 

of Ideas principle.  



Amherst College Law Review: Issue V 

40 

Appendix: 
 
A1: 
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Abstract: 
 

The sexuality incapacity doctrine bars people with disabilities, who can consent, from 
exercising their right to sexual autonomy. Despite the good intentions of the judicial system to 
prevent sexual violence, inadequate determinants for capacity to consent result in unjust sexual 
regulation. This paper intends to extend the argument that the judicial system applies an ableist 
standard to the capacity to consent, specifically, for people of color with disabilities. Utilizing 
the DisCrit framework, I find that the most common standards for consent, IQ tests, physician 
testimony and medical records, and “adaptive” consent factors, are based on a legacy of racism 
and ableism. To challenge the sexual incapacity doctrine, I urge policymakers to implement the 
cognition-plus model, increase funding for individualized sex education, and support the 
production of intersectional research on the sexual incapacity doctrine. 
 

——————————————— 
 

Introduction: 

“Jury, this is my son,” announced D.J.’s mother as she rolled him towards the front of the 

courtroom.101 D.J., a black man with cerebral palsy, was used as a “demonstrative exhibit” for 

the judge and jury to see. D.J. 's family had initiated a legal battle against Anna Stubblefield, a 

professor at Rutgers University, who was being prosecuted for sexually assaulting D.J. 

Stubblefield claimed, however, that she and D.J. were “in love”, and that the relationship was 

consensual. In response, the prosecutors maintained that “D.J. was incapable of consent to sex or 

physically helpless to resist it.”102 After seeing D.J.’s “head roll back and eyes focus on the 

 
101 Daniel Engber, “The Strange Case of Anna Stubblefield,” The New York Times (2015), 
https://www.nytimes.com/2015/10/25/magazine/the-strange-case-of-anna-stubblefield.html (last visited Feb. 2, 
2021).  
102 Id. 
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ceiling,” the jury “deliberated for less than three hours” finding Stubblefield guilty on two counts 

of first degree aggravated sexual assault.  

Stubblefield had little chance of ever winning the case. Once the judge ruled that 

facilitated communication (FC), a technique designed to help people with autism and other 

disabilities communicate, constituted inadmissible evidence, Stubblefield’s defense team was put 

in “a legal straitjacket.”103 Stubblefield’s lawyers had built a case on D.J. 's ability to 

communicate through a keyboard, which Stubblefield had helped D.J. learn. Despite 

psychologists' claim that D.J. “lacks the cognitive capacity to understand and participate in 

decisions,” Stubblefield insisted that D.J. 's capacity to consent, or his ability to make a voluntary 

and informed decision, could not be measured by I.Q. or other psychological tests. She believed 

that he could make his own decisions and even enter into a romantic relationship: “I wouldn’t 

have fallen in love with him if he wasn’t capable of consent.”104 

The judge’s decision to deem FC as inadmissible evidence may have been correct, as the 

technology is mired in controversy, but the decision prematurely ended the conversation about 

D.J. 's capacity to consent. The court determined that D.J. could not consent after hearing 

testimony from his family and doctors, but not from D.J. himself; “D.J. did not testify and only 

appeared once during the prosecutor’s opening arguments, presumably only to show to the jury 

his disabilities.”105 D.J.’s case illustrates how courts sexually regulate people with mental 

disabilities.106 Although the outcome may have been just, the court still exercised paternalism 

towards D.J. The discrimination D.J. experienced through the judicial system comprises part of a 

 
103 Id. 
104 Id. 
105 Jasmine E Harris, “Sexual Consent and Disability,” 93 New York University Law Review 480 (2018). 
106 When I use the term “people with mental disabilities” in this article, I specifically refer to “older adults with 
long-term cognitive impairments as well as people with developmental disabilities and those with intellectual 
disabilities.” Id. 
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larger pattern of societal control over the bodies of people with mental disabilities. Extensive 

research has been dedicated to exploring ableism within D.J. 's case, notably by law professor 

Jasmine Harris in the article “Sexual Consent and Disability.” However, there has been limited 

research on how racism intersects with ableism to inform sexual regulation. We must recognize 

the multiply marginalized identities that someone like D.J. has, and how the judicial system 

impacts them.  

While I recognize the pervasive sexual violence that disproportionately affects both 

people with disabilities and people of color, I maintain that the right to sexual autonomy is 

paramount, especially for communities that have been historically deprived of agency. In this 

paper, I will evaluate the implications of the legal mechanisms that sexually regulate multiply 

marginalized people. I will start by explaining the intention of the sexual incapacity doctrine. 

Then, I will review the current literature on the sexual regulation of people with mental 

disabilities. Afterwards, I will provide an overview of the Disability Critical Race Studies 

(DisCrit) framework and its analytical potential to create a new intersectional discipline. I will 

apply DisCrit to current literature to investigate how racism, as a form of oppression, compounds 

with ableism to sexually regulate multiply marginalized people.  

Ultimately, I propose a tripartite recommendation, starting with an implementation of the 

cognition-plus model which creates a robust system to ensure that people who demonstrate 

sexual capacity can do so with appropriate safeguards to mitigate sexual violence. Second, I 

advocate for more sex education to better inform people with mental disabilities about the 

characteristics of healthy and safe sex. Third, I call for more intersectional research to illuminate 

how sexual violence affects people with intersectional identities. The analysis and 
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recommendations in this paper hopes to prevent another person from enduring an unjust trial like 

the one D.J. experienced.  

 

An Overview of Sexual Regulation and Disability: 

 The sexual incapacity doctrine, laws designed to restrict people with disabilities sexual 

autonomy, attempts to resolve the pervasive sexual violence that disproportionately affects 

people with disabilities at the cost of their sexual autonomy. National studies indicate that people 

with disabilities “are the victims of sexual assaults at rates more than seven times those for 

people without disabilities.”107 Courts have responded to this issue by “preventing offenders 

from using ‘consent’ as a defense to sexual assault charges;”108 consequently, prohibiting people 

with mental disabilities from engaging in sexual activity. These laws utilize unreliable 

determinants for capacity to consent, metrics to declare who possesses the capacity to consent, 

which results in further unjust regulation of people’s sex lives. For many people with mental 

disabilities who are capable of consenting, these overly restrictive laws renders them to an 

asexual life.  

To better understand who is capable of consent, I will start by establishing the nuances of 

different capabilities necessary to consent to sex. Law professor Alexander Boni-Saenz defines 

sexual capability as “the opportunity to achieve certain states of being or perform certain 

activities associated with sexuality, such as pleasure or forming a sexual identity.”109 A person’s 

 
107 Joseph Shapiro, “The Sexual Assault Epidemic No One Talks About,” NPR (2018), 
https://www.npr.org/2018/01/08/570224090/the-sexual-assault-epidemic-no-one-talks-about (last visited Feb. 2, 
2021).  
108 Ann Linder, “Capacity to Consent to Sexual Activity Among Those with Developmental Disabilities,” Stanford 
Intellectual & Developmental Disabilities Law and Policy Project (2018), https://www-cdn.law.stanford.edu/wp-
content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-Activity-Among-those-with-Developmental-
Disabilities.pdf (last visited Feb. 2, 2021). 
109 Alexander A. Boni-Saenz, “Sexuality and Incapacity,” 76 Ohio State Law Journal 6 (2015). 
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sexual capability is distinct from their mental capability, which is “the condition of lacking the 

requisite psychological abilities to engage in autonomous decision making.”110 A person who has 

sexual capabilities may not necessarily have the mental capabilities to process the consequences 

of their decision to engage in sex. Boni-Saenz argues that in order for someone to be able to 

consent to sex, they must also possess “the ability to express volition”: “if one is so cognitively 

impaired that one cannot express affirmative desire with respect to sexual opportunities then one 

cannot be a sexual agent.”111 Consent is founded on clear communication that someone is 

interested in engaging in sexual relations. A person can communicate consent in a number of 

different ways either verbally or nonverbally. However, some people may have an impairment 

that hinders both their communication and mental capability, despite their interest in engaging in 

sexual relations. Law Professors Nina Kohn, Jeremy Blumenthal, and Amy Campbell resolve 

this complication by pointing towards the role of social support where “an individual with 

cognitive challenges is the ultimate decision-maker, but is provided support from one or more 

persons who explain issues to the individual and, where necessary, interpret the individual’s 

words and behavior to determine his or her preferences.”112 Through social support, a person 

with a mental disability can be informed and inform others of potential sexual interests; thus, one 

can satisfy the needs of mental capability, sexual capability, and ability to express volition 

needed to consent to sex. 

 Despite the possible accommodation of social support, the law places restrictions on 

people with mental disabilities’ capacity to consent through sexual incapacity doctrine. Legal 

incapacity doctrine “refer[s] to any civil or criminal legal doctrine that deems an individual to 
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lack decisional capacity in a particular domain.”113 More specifically, the sexual incapacity 

doctrine deems certain groups of people as either incapable of consenting to sex or creates legal 

tests to restrict who can consent to sex. For example, children are not recognized as people who 

are legally capable of consenting to sex. Even if a child successfully demonstrates sexual 

capabilities, mental capabilities, and volition, they are considered legally incapable of consenting 

under the law.  

When it comes to people with mental disabilities, many states have specific regulations 

that “focus narrowly on mental capacities.”114 Almost all states employ a variation of the “nature 

and the consequences” test under which a person who can consent “comprehend[s] the nature of 

[the] sexual activity as well as its potential consequences.”115 Similarly, the judgment test 

requires someone to “exercise judgment regarding consent to sexual activity.”116117 Although 

each kind consent standard has its own way of evaluating capacity to consent, standards are 

flexible in using different kinds of factors to determine consent. These factors include, but are 

not limited to “appearance of disability, I.Q., mental age, communication skills and demeanor on 

the witness stand, functional/independent living skills, job skills, and money management.”118 

These listed factors are the most common ways that courts determine capacity of consent.  

State control over the lives of people with mental disabilities continues today through the 

sexual incapacity doctrine. Harris argues that many of these stringent sexual regulation laws 

 
113 Id. 
114 Id. 
115 Ann Linder, “Capacity to Consent to Sexual Activity Among Those with Developmental Disabilities,” Stanford 
Intellectual & Developmental Disabilities Law and Policy Project (2018), https://www-cdn.law.stanford.edu/wp-
content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-Activity-Among-those-with-Developmental-
Disabilities.pdf (last visited Feb. 2, 2021). 
116 The “judgement” test, “simply assess[es] the extent of the individual’s developmental disability in determining 
whether they possess capacity.” It is the sixth and final consent standard, which is similar to, but does not borrow 
any elements directly from, the “nature and consequences test.” Id. 
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“consistently reflect eugenic fears of reproduction, contagion, and disgust.”119 Indeed, the 

eugenics movement has contributed to the criminalization of people with mental disabilities. The 

eugenics movement segregated people with mental disabilities from the rest of society, fearing 

that a disability meant that they were genetically inferior and “dangerous to society.”120 Buck v. 

Bell infamously demonstrated the lasting impact of the eugenics movement, with Justice Holmes 

writing in the decision: “Society can prevent those who are manifestly unfit from continuing 

their kind… [noting with respect to the plaintiff that] three generations of imbeciles are 

enough.”121 Buck v. Bell has yet to be overturned, which speaks to the enduring legacy of the 

eugenics movement that is still enshrined within the judicial system through archaic laws and 

judicial precedents.  

The perceived risk motivating Justice Holmes's decision to control the bodies of people 

with mental disabilities is not removed from other assumed risks that form the basis of sexual 

regulation policies. Historically, policymakers feared that people with mental disabilities would 

harm society, but recently, many laws respond to the risk of society harming people with mental 

disabilities.122 When it comes to sexual regulation policies, it is the fear of sexual violence 

towards people with mental disabilities. Ableist attitudes assumed that people with mental 

disabilities lack the capability to understand the consequences of sex.123 These ableist attitudes 

 
119 Jasmine E Harris, “Sexual Consent and Disability,” 93 New York University Law Review 480 (2018). 
120 Ann Linder, “Capacity to Consent to Sexual Activity Among Those with Developmental Disabilities,” Stanford 
Intellectual & Developmental Disabilities Law and Policy Project (2018), https://www-cdn.law.stanford.edu/wp-
content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-Activity-Among-those-with-Developmental-
Disabilities.pdf (last visited Feb. 2, 2021). 
121 Buck v. Bell, 274 U.S. 200. 1926. as cited in Ann Linder, “Capacity to Consent to Sexual Activity Among Those 
with Developmental Disabilities,” Stanford Intellectual & Developmental Disabilities Law and Policy Project 
(2018), https://www-cdn.law.stanford.edu/wp-content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-
Activity-Among-those-with-Developmental-Disabilities.pdf (last visited Feb. 2, 2021). 
122 Jasmine E Harris, “Sexual Consent and Disability,” 93 New York University Law Review 480 (2018). 
123 Maureen S. Milligan, and Aldred H. Neufeldt, “The Myth of Asexuality: A Survey of Social and Empirical 
Evidence,” 19 Sexuality and Disability 2 (2001). 
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have constructed sexual incapacity doctrine. The result has been asexualizing of people with 

mental disabilities, even when they are capable of consent.124  

 

DisCrit: What It Means and What It Does: 

 Unfortunately, much of the previous literature on the sexual regulation of people with 

mental disabilities has failed to integrate an intersectional approach. Professors Subini Annama, 

David Connor, and Beth Ferri have developed a theoretical framework that can further uncover 

the interlocking forms of oppression that multiply marginalized people face in the legal system. 

Disability Critical Race Theory, or DisCrit, seeks to merge Disability Studies (DS) and Critical 

Race Theory (CRT) into “a framework that theorizes about the ways in which race, racism, 

dis/ability and ableism are built into interactions, procedures, discourses and institutions.”125 

DisCrit recognizes that people have multiple identities that inform their position in society. 

Through DisCrit, we may evaluate how, for example, someone who is latinx and mentally 

disabled is affected not only by ableism, but also by racism.  

 DisCrit aptly addresses the sexual regulation of multiply marginalized people because it 

considers the material consequences of the law. DisCrit builds upon six tenets—two of which 

have critically shaped this paper. The third tenet of DisCrit argues that race and disability 

constitute societal constructions that are “response[s] to ‘differences’ from the norm.”126 That is, 

DisCrit rejects biological arguments that justify the marginalization of people based on their 

 
124 Ann Linder, “Capacity to Consent to Sexual Activity Among Those with Developmental Disabilities,” Stanford 
Intellectual & Developmental Disabilities Law and Policy Project (2018), https://www-cdn.law.stanford.edu/wp-
content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-Activity-Among-those-with-Developmental-
Disabilities.pdf (last visited Feb. 2, 2021). 
125 Subini A. Annamma, David Connor, and Beth A. Ferri, “Dis/Ability Critical Race Studies (DisCrit): Theorizing 
at the Intersections of Race and Dis/Ability,” 16 Race Ethnicity and Education 1 (2013). 
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identity; instead, arguing that norms are subjectively constructed to purposely exclude some 

identities from access to certain rights. The fifth tenet explicitly links the historic 

disenfranchisement of people through the sciences directly to the law:  

Through the ‘science’ of phrenology, craniology and eugenic among others, it was 

‘proven’ that people of color had less capacity for intelligence than whites and laws, 

policies and programs were created that discouraged reproduction of particular types of 

people, particularly the poor and people of color.127 

DisCrits third and fifth tenets offer criticisms to the sexual incapacity doctrine as an oppressive 

force legitimized by societal norms and ‘science’. The next section will demonstrate how the law 

sexually regulates along the lines of race and disability. 

 

The Implications of an Intersectional Approach: 

 Through DisCrit, I will analyze the relationship between ableism and racism in the sexual 

incapacity doctrine, specifically with regard to three factors of consent: IQ tests, physician 

testimony and medical records, and “adaptive” consent factors. These three factors of consent 

comprise the most popular means of determining if a person possesses the mental capacity to 

consent to sex in the United States. The implications of this analysis will demonstrate how the 

judicial system disenfranchises multiply marginalized people. 

 Despite a problematic history of discrimination against marginalized groups, IQ tests, a 

series of exams designed to evaluate intelligence, remain overwhelming utilized to determine 

mental capacity to consent. In many states, a person must reach a minimum IQ score in order to 
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qualify as mentally capable of consent.128 The judicial system’s reliance on IQ tests stems back 

to nearly a century ago with the introduction of the IQ test to the U.S. by educational researcher 

Henry Goddard.129 After the implementation of the test in fields like education and the military, 

some scientists noticed an IQ score disparity amongst different races. Many psychologists 

explained the score disparity as proof of the biological superiority of white people over other 

races.130 Famously, one of the founders of psychometrics, Carl Brigham, “applied meticulous 

statistical analyses to demonstrate that American intelligence was declining, claiming that 

increased immigration and racial integration were to blame.”131 The eugenics movement harped 

on these studies to advocate for population control; soon enough, IQ tests were used to justify 

racist policies that prevented “undesirable immigrants from entry into the United States.”132 The 

state control of marginalized populations through IQ tests eventually shifted from preventing 

people of color entry into the U.S. to even preventing people of color from bearing children. The 

Buck v. Bell ruling upheld the forced sterilization of millions of Americans with disabilities who 

did not reach a minimum IQ level.133 Although sterilization programs intended to solely target 

people with disabilities, poor women of color were overwhelmingly affected by these 

programs.134 

 
128 Ann Linder, “Capacity to Consent to Sexual Activity Among Those with Developmental Disabilities,” Stanford 
Intellectual & Developmental Disabilities Law and Policy Project (2018), https://www-cdn.law.stanford.edu/wp-
content/uploads/2018/11/Ann-Linder-Capacity-to-Consent-to-Sexual-Activity-Among-those-with-Developmental-
Disabilities.pdf (last visited Feb. 2, 2021). 
129 Ludy T. Benjamin, “Time Capsule: The Birth of American Intelligence Testing,” 40 PsycEXTRA Dataset 1 
(2009). 
130 Daphne Martschenko, “IQ tests have a dark, controversial history — but they're finally being used for good,” 
Business Insider (2017) https://www.businessinsider.com/iq-tests-dark-history-finally-being-used-for-good-2017-10 
(last visited Feb. 2, 2021).  
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 Unfortunately, IQ tests continue to disenfranchise multiply marginalized people due to its 

aversive effects on the test scores of people of color. Although some psychologists argue that IQ 

tests are “psychometrically sound,”135 many others contend that the test promotes cultural load: 

“Culture load is the extent to which cultural content is explicitly or implicitly embedded within a 

test instrument or within test administration procedures.”136 Intelligence tests created by Henry 

Goddard, Alfred Binet, and other psychologists reflect their white cultural values and worldview. 

As a result, those tested by an IQ test are quizzed more on their comprehension of white culture 

(which subsequently makes “non-White culture ‘incorrect’”) than their cognitive abilities.137 

Thus, many psychologists maintain that cultural load lowers the score of people of color, which 

would explain the score disparity amongst different races. Cultural load results in less people of 

color reaching minimum IQ scores to qualify as mentally capable of consent, leading to the 

disproportionate sexual regulation of multiply marginalized groups.  

 Courts also rely on physician testimony and medical records of patients with mental 

disabilities to determine capacity to consent, but the implicit biases of physicians towards 

patients of color hinders an accurate evaluation of a patient's capabilities. Harris notes the law's 

dependence on medical evaluations of people with mental disabilities writing, “many state 

definitions adopt a conception of mental disability that privileges medical expertise in its 

assessment and identification.”138 In almost 80% of sexual regulation court cases, expert 

evidence from a medical expert was admitted.139 The overreliance on medical evaluations may 

 
135 Frederick T. L Leong and Yong Sue Park, ed., “Testing and Assessment with Persons and Communities of 
Color,” Washington, DC: Council of National Psychological Associations  
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be concerning for patients of color who face disparate outcomes in the health system. Although 

the medical profession bases itself on values of equality and altruism, public health law professor 

Dayna Bowen Matthew argues that the implicit biases of physicians discriminate against people 

of color. Doctors routinely consider a patient’s race or ethnicity to better understand “family 

history, disease etiology, epidemiological patterns, sociological influences, and anthropologic 

data.”140 While most professionals limit the consideration of a person’s race or ethnicity only for 

“medical conduct and decision-making,”141 awareness of a patient’s race inevitably leads to the 

employment of implicit biases in treatment. Implicit biases are “negative attitudes a person holds 

onto another group” which occur “unintentionally or unconsciously.”142 Our experiences with 

people from an identity group form stereotypes that later inform our perceptions of people with 

those identities. These stereotypes “dominate our understanding and experience” in our 

subconscious.143 The pattern analysis medical professionals conduct, that regularly factor in race, 

likely also include unfounded assumptions of people of color based on stereotypes. Implicit 

biases occur regardless if it was the intention of a medical professional because they operate 

within a person’s subconscious. Therefore, even when there may be a lack of evidence to 

substantiate a particular diagnosis or treatment “a [doctor] can apply negative group attributes or 

traits...to an individual who is a member of the group.”144 

 Ultimately, implicit biases can affect the behavior medical professionals express towards 

their patients of color. Research has linked implicit biases to the discomfort doctors experience 

when communicating with patients of color.145 Poor communication results in less information a 
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medical professional may collect on their patient, which creates the incentive to utilize 

stereotypes to explain unknowns about a patient.146 In one study, African American women 

expressed to researchers that “physicians did not take the time to listen to patients’ concerns or 

make sure patients understood their treatment regimen” causing the women to report higher 

levels of discrimination and lower levels of communication with their physician.147 Overall, the 

effects of negative attitudes and behaviors medical professionals express undermines the 

accuracy of their evaluation of a patient’s capabilities. Implicit biases causes medical 

professionals to utilize stereotypes of patients of color instead of attesting to their unique needs 

and abilities. Whereas white patients are not affected as much by negative stereotypes or lack of 

communication with a doctor, patients of color do experience this discrimination, and face 

unequal treatment by medical professionals because of it. Consequently, medical evaluations 

likely misinform courts of the capabilities of multiply marginalized people. 

“Adaptive” factors of consent encourage jurors to utilize harmful stereotypes of multiply 

marginalized people in court decisions. So called “adaptive behavior” refers to the “ability to 

function independently in one's' environment.”148 However, the concept is “dependent on 

imperfect measures of the underlying [adaptive] construct”149 that compare the performance of a 

person with a mental disability to a subjective “normal or average performance.”150 Jurors often 

must consider factors of consent like “the appearance of disability, communication skills and 

demeanor on the witness stand, functional/independent living skills, job skills, money 
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management” when determining mental capacity to consent.151 Not only do these factors provide 

little clarity to jurors on a person’s capabilities, but the ambiguous nature of these factors 

motivates jurors to deploy prejudices to decide a case. One study found that when presented 

ambiguous evidence, jurors increasingly rely more on stereotypes and prejudices to decide a case 

than when presented with more concrete evidence.152 The researchers concluded that because 

stereotypes function as schemas to facilitate information processing, jurors utilized the 

stereotypes of a defendant’s identity to make sense of more complex and ambiguous cases. 

“Ambiguous cases,” according to the researchers, “are likely to be the most similar to actual 

evidence cases presented in a jury trial.”153  

As a result, jurors frequently utilize the stereotypes of a person’s identity to decide the 

outcome of a case. For people of color, the criminal stereotype attached to their race could be 

enough for jurors to convict a defendant, who may be the partner of a person with a mental 

disability. For people with mental disabilities, the “inaccurate and narrow portrayals of [people 

with disabilities] as asexual beings” could justify sexual regulation in the mind of a juror.154 

Clearly, “adaptive” factors of consent can encourage a juror to employ their prejudices to 

disenfranchise multiply marginalized people.  

 

Recommendations: 
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 To conclude my analysis on the sexual incapacity doctrine, I recommend the 

implementation of the cognition-plus model, individualized sex education, and the production of 

further research. First, the cognition-plus model could provide a decision-making structure that 

enables more people with mental disabilities to engage in safe sex. There are three steps to 

determine whether someone could benefit from the cognition-plus model. First, is determining 

whether a person can communicate their sexual desires.155 If a person can demonstrate sexual 

capacity and volition then they can be a sexual agent. Second, is determining if they can 

understand the “nature and consequences of a sexual decision.”156 If they can demonstrate mental 

capacity to consent then they do not need support, but if they cannot then the third step is to 

decide what process can facilitate the decision-making process to engage in sexual relations.157 

These processes involve support networks or people who “can provide support to an individual 

in formulating her purposes, connecting her desires with options, communicating with others, 

and creating a safe space to engage in sexual expression.”158 A person involved in a support 

network must fulfill their fiduciary responsibility of “act[ing] in the interests of the person for 

whom [they] are a fiduciary.”159 Through the cognition-plus model, support networks can 

accommodate the needs of a person with a mental disability to make safe sex more accessible. 

 Second, studies indicate sex education as a promising tool of self-empowerment that can 

increase an individual’s capacity to consent and mitigate some sexual violence. The Living Your 

Life –The Sex Education and Personal Development Resource for Special Education Needs – 

Revised Edition program provides individualized sexual education resources to students with 
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mental disabilities. Teachers learn how to craft a sexual education program that matches “the 

learning style, skills and abilities of an individual learner.”160 An individualized program may 

draw on a range of different teaching resources like “anatomically detailed dolls,” “drawings,” 

and “worksheets” among other resources.161 Students who were tested before and after 

participating in the program demonstrated “improved knowledge in all targeted areas,” which 

suggests that a person’s capacity to consent is not static, and instead can be improved.162 Similar 

programs have shown improvements in other areas of a person’s sexual life including 

recognizing the characteristics of healthy sex. One teacher explained the importance of clarifying 

the difference between healthy and abusive relationships: “oftentimes, [sexual abuse] is among 

the only sexual experience [people with disabilities have] had.”163 Although sexual education 

comprises a limited form of sexual abuse prevention, many people with disabilities express it as 

an important first step towards reclaiming their sexuality. 

 Third, I call on more intersectional research into the sexual incapacity doctrine. I agree 

with Harris that further research into how biases against “race, gender, and sexual orientation” 

along with other identities is still needed to conceive how different forms of oppression validate 

one another.164 With the recent addition of new intersectional frameworks and growing interest 

in applying these frameworks, further analysis into how forms of oppression converge to 

marginalize people can now be explored. Moreover, the literature on sexual incapacity doctrine 

could benefit from a quantitative approach to investigating the sexual incapacity doctrine that 
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can better conceptualize the scope of this issue. To policymakers, the public, or other 

researchers, the discourse on sexual regulation could be more concrete and persuasive if 

empirical data is produced to underscore the magnitude of this issue.  

 

Conclusion: 

 In this paper, I have argued that the sexual incapacity doctrine disproportionately 

regulates people of color with disabilities. I acknowledge the “good intentions” behind the sexual 

incapacity doctrine and foreshadow why the doctrine instead generates a pattern of paternalism 

against multiply marginalized people. A brief literature review reveals the ableist underpinnings 

of the sexual incapacity doctrine. DisCrit expands on past literature by illuminating how factors 

of consent like IQ tests, physician testimony and records, and “adaptive” factors perpetuate 

ableism and racism. IQ tests contain cultural load that rewards people familiar with white culture 

norms and punishes people of color for their unfamiliarity with these norms through lower test 

scores. The implicit biases of physicians disrupt communication with patients of color, which 

affects the accuracy of diagnosis contained in testimony and medical records. “Adaptive” factors 

of consent motivate jurors to employ stereotypes of those involved in a case to decide an 

outcome. Ultimately, I recommend the cognition-plus model and individualized sex education to 

mitigate sexual violence and improve sexual autonomy. I also recommend further research to 

better understand the scope of sexual incapacity doctrine.  

 D.J.’s case depicts the effects of sexual regulation on a black man with disabilities. The 

court’s paternalism, driven by the desire to protect D.J. from sexual violence, infringed on his 

right to sexual autonomy. Only after an intersectional consideration of the structural oppression 
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in the judicial system can we move beyond single-identity based solutions and end unjust sexual 

regulation of multiply marginalized people. 
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Abstract:  
 

Trans-affirming healthcare has become the right wing’s latest target in their fight against 
LGBTQ+ rights in the United States. In recent years, state legislators in South Carolina, Texas, 
Kentucky, and Georgia have proposed bills to bar minors from receiving access to treatments for 
gender-affirming therapies including puberty blockers, hormones, and even medication for 
dysphoria-induced mental illnesses. The logics of these bills function by glorifying the innocence 
of the figure of the cisgender child and construing legal and systemic recognition of trans 
existence as a threat to the sanctity of the envisioned child’s body. Moreover, anti-trans 
healthcare bills solidify their arguments by contrasting two imagined futures in relation to the 
envisioned child: one in which the child leads their life in a “precious and perfect” cisgender 
body, and one in which the child, “turns transgender” under the influence of the malicious left 
and comes to occupy a “defective” trans body through a gender transition. This Note interrogates 
the futurities imagined in anti-trans healthcare bills with the goal of exposing the epistemic 
violences perpetuated in the purported concern for child welfare at the heart of the legislation. 

 
——————————————— 

 
Introduction: 

Gender-affirming healthcare is often critical to the overall well-being of transgender and 

gender-nonconforming people. To begin, it is necessary to define key terms in this discussion. 

Gender is an individual’s personal sense of alignment along the male-female continuum, and 

which may or may not align with the sex they were assigned at birth, a characterization made on 
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the basis of anatomical and physiological characteristics that include genitalia, chromosomes, 

and levels of the hormones testosterone, estrogen, and progesterone166. Cisgender people have a 

gender that aligns with the sex they were assigned at birth, while transgender and gender non-

conforming (TGNC) people have a gender or gender expression that diverges from the sex they 

were assigned at birth; for instance, a transgender female is a woman or girl who was assigned 

male at birth, and a transgender male is a man or boy who was assigned female at birth167. 

 

Defining Gender-Affirming Healthcare 

Some TGNC people may experience distress as a result of the discordance between their 

gender and their sex assigned at birth. Accordingly, some trans people seek gender-affirming 

medical interventions to align their physiology with their gender.168 Medical options for 

transgender people in transition are broadly grouped into hormone therapies and surgeries.169 

Hormone therapies consist of medication to increase or decrease sex characteristics to better 

align with one’s gender; for example, someone transitioning to a more masculine presentation 

might take testosterone to acquire facial hair and a lower voice.170 Surgeries, however , change 

the look and function of a person’s physical sex to better match their gender;171 one example is 

facial feminization surgery for people transitioning to a more feminine presentation.172 Research 

has consistently attested to the benefits that gender-affirming healthcare can provide for trans 

 
166 American Psychological Association, “Guidelines for Psychological Practice With Transgender and Gender 
Nonconforming People.” American Psychologist, American Psychological Association 70, no 9 (2015): 834. 
https://www.apa.org/practice/guidelines/transgender.pdf 
167 American Psychological Association, supra note 1, 835. 
168 Id. 
169 Healthwise Staff, “Medical and Other Transition Options for Transgender People,” Michigan Medicine, May 19, 
2019, https://www.uofmhealth.org/health-library/acd1551 
170 Id. 
171 Id. 
172 Madeline B. Deutsch, “Overview of gender-affirming treatments and procedures,” UCSF Transgender Care, 
June 17, 2016, https://transcare.ucsf.edu/guidelines/overview. 
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people. To illustrate, a meta-analysis of the literature on hormone therapy for TGNC adults and 

adolescents found that 80% of participants who received trans-affirmative care experienced an 

improved quality of life, decreased gender dysphoria, and a reduction in negative psychological 

symptoms.173 Accordingly, the World Professional Association for Transgender Health has 

defined all gender-affirming medical interventions as medically necessary.174 In sum, experts are 

unequivocal in validating the importance of trans-affirming care. 

 Moreover, gender-affirming treatments are particularly crucial for trans youth owing to 

the fact that many gender-questioning adolescents also present with co-occurring psychological 

conditions including self-injurious behaviors, drug and alcohol use, and autism spectrum 

disorders.175 In particular, the statistics regarding suicidal ideation among TGNC adolescents are 

sobering: one recent study found that nearly 30 percent of female trans teens had tried to end 

their lives, as well as over 50 percent of male trans teens.176 The prevalence of co-occurring 

psychological conditions is linked to the fact that a TGNC identity can lead, or contribute, to a 

co-occurring mental health condition, either directly vis-a-vis gender dysphoria, or indirectly by 

way of oppression and minority stress, the term for the negative mental health effects of stigma-

related stress.177 So too, a person’s trans status can complicate the way they experience their co-

occurring conditions. For instance, a TGNC person’s eating disorder could involve rigid eating 

patterns to manage body shape and menstruation in response to gender dysphoria.178 Thus, 

 
173 American Psychological Association, supra note 1, 835. 
174 Deutsch, supra note 6. 
175 American Psychological Association, supra note 1,842. 
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treating gender dysphoria can even be helpful in alleviating a person’s additional mental health 

conditions.179  

For all of these reasons, there is a strong consensus that treatment options available to 

TGNC adolescents with gender dysphoria should include medical interventions, given the ability 

of these interventions to support positive outcomes for the vulnerable population of trans 

youth.180 The American Psychological Association, the American Academy of Pediatrics, and 

most other major medical organizations encourage a gender-affirming model of care for trans 

youth,181 which involves validating TGNC people’s experiences and identities to increase their 

positive life outcomes, and can involve medical interventions as well.182 While some trans 

adolescents require surgeries (which are permanent) or hormone therapies (which can have 

permanent effects), it is more common for trans teens to receive puberty-suppressing medication 

or “blockers,” which delay puberty for appropriately screened adolescents with gender 

dysphoria.183 Blockers can be particularly useful since puberty brings irreversible changes at a 

time when trans youth may not be ready to make a decision about what gender they wish to 

present as for their adult lives. Therefore, delaying puberty can buy trans teens valuable time to 

discern what, if any, further transition steps they wish to take.184 

 

Bans on Trans Healthcare for Minors: 
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Tragically, gender-affirming healthcare for minors is the right wing’s latest target in their 

persistent attacks on the transgender community. In the post-Obergefell vs. Hodges years, there 

has been a wave of anti-trans legislative attacks, including bans on trans youth participating in 

sports and restrictions on trans people’s access to public restrooms (so-called “bathroom 

bills”).185 This context laid the groundwork for South Dakota’s House Bill 1057. Introduced by 

State Representative Fred Deutsch, the legislation would have made it a Class 4 felony, 

punishable by up to 10 years in prison, for medical professionals to provide those under 18 with 

any form of trans-affirming healthcare, including surgeries, puberty blockers, and hormone 

therapies.186 HB 1057 provoked swift backlash from the ACLU of South Dakota, as well as other 

human rights organizations around the country. As a result, the bill was effectively killed in 

February of  2020, when the State Health and Human Services Committee voted 5-2 to send the 

bill “to the 41st day,” signaling that the legislation was off the table given that the state’s part-

time legislature has only 40 working days per session.187  

Yet the defeat of South Dakota’s measure did not mark the end of bans on gender-

affirming healthcare for minors. In 2020, lawmakers in South Dakota, Florida, Georgia, 

Kentucky, Missouri, South Carolina, Illinois, New Hampshire, and Texas considered such 

legislation.188 While none of those bills were passed, as of November 2020, Alabama and Texas 

 
185 Rose Saxe, “There Is a Coordinated Attack on Trans Youth in State Legislatures,” American Civil Liberties 
Union,  February 18, 2020, https://www.aclu.org/news/lgbt-rights/there-is-a-coordinated-attack-against-trans-youth-
in-state-legislatures/. 
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2020. https://www.nbcnews.com/feature/nbc-out/south-dakota-bill-would-make-trans-health-care-minors-felony-
n1117481 
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2020, https://www.nbcnews.com/feature/nbc-out/south-dakota-s-trans-health-bill-effectively-dead-opponents-say-
n1134356. 
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have already pre-filed bills that restrict gender-affirming care for the 2021 legislative session.189 

To summarize, it is clear that bans on gender-affirming healthcare for minors are poised to 

become the successor to “bathroom bills” as the right wing’s default method for attacking the 

civil rights of transgender Americans. Given the vital importance of access to gender-affirming 

care for trans young people, this type of legislation represents a grave threat to the transgender 

community. Chase Strangio, a staff attorney for the American Civil Liberties Union who argued 

before the U.S. Supreme Court in Bostock vs. Clayton County,  wrote that bans on trans-specific 

healthcare constitute “state sponsored deadly violence against trans kids,”190 highlighting the 

life-and-death stakes often involved in access to transition care. 

As such, it seems confounding that arguments for these bans are cached out in terms of 

purported concern for child welfare. To illustrate, the South Dakota legislator who introduced the 

first ban, Fred Deutsch, justified his legislation by claiming that gender-affirming healthcare is 

“dangerous” and takes a toll on children, and that HB 1057 was a way to hit a “pause button” on 

an “overwhelming and life-changing decision.”191 However, the insights of Lee Edelman’s 

searing polemic No Future: Queer Theory and the Death Drive shed light on this apparent 

paradox. Edelman argues that rhetoric that situates public policies as being “for the children” is 

inherently heterosexist, and therefore illustrates that right-wing lawmakers’ veneer of concern for 

children is not at odds with their transphobia. 

 

Reproductive Futurism: 
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 In No Future, Edelman argues that child-oriented political rhetoric is problematic in 

policy debates because it hijacks control of the language in which these debates are conducted. In 

Edelman’s view, anyone who acts as a “defender of children” acquires heightened moral stature 

to the point where their argument, whatever it is, becomes impossible to refute.192 In invoking 

the figure of the Child, political actors implicitly raise the rhetorical question “whose side are 

you on?,” construing all opposing positions as antithetical to the well-being of the Child whose 

innocence solicits our defense, thereby permitting the existence of only one side in debate.193 For 

this reason, Edelman holds that “the fantasy subtending the Child invariably shapes the logic 

within which the political itself must be thought;”194 in other words, the invocation of the Child 

casts the terms of debate in any context where the figure is employed. Moreover, the Child is 

always the horizon of every acknowledged politics, functioning as the fantasmatic beneficiary of 

all political interventions. As a result, queerness constitutes the side of those not “fighting for the 

children,” outside the consensus wherein politics confirms the absolute value of reproductive 

futurism.195 Edelman contends that the Child functions as “the prop of the secular theology on 

which our social reality rests” in that it is a token of futurity.196 To illustrate, he quotes Walter 

Wangerin Jr.’s review of the “pro-procreative” novel The Children of Men: “If there is a baby, 

there is a future, there is redemption.”197 Analyzing this sentence, Edelman notes that “if, 

however, there is no baby and in consequence, no future, then the blame must fall on the fatal 

lure of sterile, narcissistic enjoyments understood as inherently destructive of meaning and 

therefore as responsible for the undoing of social organization, collective reality, and, inevitably, 

 
192 Lee Edelman, No Future: Queer Theory and the Death Drive (Durham, Duke University Press, 2004), 2. 
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life itself.”198 In sum, according to Edelman, the political schema that centers the Child entails a 

political vision of futurity that hinges on reproduction, thereby casting queerness as antithetical 

to the social order of meaning. Furthermore, the rhetoric of reproductive futurity calls forth the 

queer to figure the death drive, the will to undo the instituted and begin again ex nihilo,199 which 

is anathema to the promise of futurity. As a result, sacralizing the child requires sacrificing the 

queer.200 The logic of reproductive futurity is born out in, to name one example, Pope John Paul 

II’s condemnation of state-recognized same-sex unions.201 Construing queer couples as “based 

on individual egoism” rather than actual love, he charged that “such a ‘caricature’ has no future 

and cannot give future to any society.”202 The pope’s words illustrate that caching out the futurity 

embodied in the Child as the ideal that must be sought as the end goal of all political 

interventions, figures the queer as the bar to every realization of futurity, embodying a 

narcissistic and future-negating drive. Thus, it is no surprise that the figure of the Child is the 

tool of choice among the right-wing activists pushing for bans on gender-affirming healthcare. 

 

The Logic of Reproductive Futurism in Transphobic Arguments: 

The thinking behind bans on trans-affirming healthcare invokes the Child to characterize 

trans bodies as a threat to reproductivity, relying on imagined futures as its premise. One 

example can be found on the website of the Kelsey Coalition, an anti-trans lobbying group that 

advised Representative Deutsch on HB 1057.203 The organization archives the testimonials of 
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202 Id. 
203 Julia Bosman and Mitch Smith, “Doctors Could Face Criminal Charges for Treating Transgender Teens,” The 
New York Times, January 27, 2020, https://www.nytimes.com/2020/01/27/us/south-dakota-transgender.html. 



Amherst College Law Review: Issue V 

75 

individuals who claim to have been harmed by the accessibility of gender-affirming healthcare, 

including Sydney Wright, who testified before the South Dakota state legislature to support HB 

1057.204 Relating her negative experiences with hormone therapies, Wright’s address opens, 

“Two years ago, I was a healthy, beautiful girl headed toward high school graduation. But after 

taking testosterone for a year, I turned into an overweight, pre-diabetic nightmare of a 

transgender man.”205 Wright’s tale, regardless of its veracity, gives oxygen to the justifications 

for bans on trans healthcare for minors because it furnishes a narrative of transition and 

subsequent regret that validates the legislation’s premise. In her description of her past self, she 

highlights her youth and thus conjures the figure of the Child, emphasizing the Child’s innocence 

and their vulnerability to the machinations of the left. Framing the body that she came to occupy 

through gender-affirming healthcare as grotesque and adult creates stakes for her argument, 

calling readers to pay attention to the purported fate of the Child who she invokes. Excoriating 

the medical professionals who assisted her in the transition she chose to reverse, she writes that: 

they didn't even talk to me about other treatment options! No doctor or therapist 

suggested I give myself time to grow up, or wait and see what happens with counseling 

sessions – no doctor or therapist told most young people outgrow their feelings of 

wanting to be the opposite sex.206 

While Wright does not name the Child, she constructs a teleology wherein trans people are 

destined to at some point desire to live as the gender corresponding to their assigned sex at birth, 

which serves as the basis for her construing the Child as victimized by the accessibility of 

 
204 Sydney Wright, “Young Woman Suffering the Irreversible Effects of Testosterone Begs Lawmakers - Please 
Protect Children from Medical Harm,” The Kelsey Coalition, January 30, 2020, 
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gender-affirming healthcare.207 Here, Wright commandeers the terms of debate, mandating that 

support of HB 1057 be scrutinized within the interests of the Child and rendering any opposition 

to the bill as unfathomable. Not only that, Wright gestures towards a future where trans 

healthcare has obliterated the Child altogether. She writes that hormone therapy, “ravaged my 

body, caused me to gain 50 pounds, and put me at risk for heart disease, diabetes, and teenage 

menopause.”208 Wright’s statements traffic in invocations of the death drive, not only by virtue 

of naming the mortality-inducing conditions of heart disease and diabetes, but by her warning of 

the “teenage menopause” she almost experienced. For clarification, medical literature does not 

refer to “teenage menopause” as a side effect of testosterone therapy, but only to the fact that 

testosterone hormone treatment can cause a person to lose the ability to create fertile eggs or 

become pregnant.209 Moreover, even unintended pregnancy is still possible for people on 

testosterone therapy, and individuals who wish to bear biological children can utilize techniques 

similar to vitro fertilization. Wright’s choice of the phrase “teenage menopause” carries 

particular implications for temporal rhetorics, positing a disordered body that has circumvented 

the passing of several decades to arrive early at infertility, and constructing a possible future in 

which reproduction and all the meaning that it entails is entirely inaccessible. To conclude, the 

scare tactics Wright uses to support HB 1057 are all premised on the figure of the Child. She 

leans into the Child’s innocence, stoking fears of the Child’s demise by articulating her 

experiences of deviation from normative teleology. More broadly, she gestures towards a future 

where trans-affirming healthcare not only ravages the body of the Child, but makes reproduction 
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itself impossible, promising the collapse of the social order. In this case, the imagined trans body 

functions as the imagined queer body functions in Edelman’s schema of the rhetoric of 

reproductive futurity: standing in for the death drive, and calling on us to intervene on behalf of 

the Child and on behalf of our civilization. In summary, the logic of reproductive futurity 

esconces legislation that is objectively violent against trans children in the fiction that the bill is 

for the children. 

Rob Hoogland’s testimony in favor of Alabama’s trans healthcare ban is similarly reliant 

on the rhetoric of reproductive futurity. Reading between the lines of an article in The Federalist 

that summarizes his statement, it appears that Hoogland’s child came out as transmasculine at 

age 12 and began a social transition consisting of a name and pronoun change thereafter.210 

Following a court battle in which Hoodland tried to prevent him from accessing gender-

affirming healthcare, a judge authorized his child to begin hormone therapy at age 13,211 to 

Hoogland’s deep consternation. In an interview, Hoogland stated that: 

sometimes I just want to scream so that other parents understand what's going on... She 

can never go back to being a girl in the healthy body that she should have had. She's 

going to forever have a lower voice. She'll forever have to shave because of facial hair. 

She won't be able to have children.212  

Yet, the article never establishes that Hoogland’s child has felt any regret about transitioning. His 

entire argument rests on an imagined teleology, one in which his child is destined to become 

cisgender and will therefore suffer for having transitioned, which provides the basis for his claim 

that gender-affirming healthcare constitutes a mutilation of the body of the sanctified Child, 

 
210 Tony Perkins, “Sometimes I Just Want to Scream So that Other Parents Will Understand,” The Federalist, 
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making it possible for him to assume the mantle of “defender of the children” and render his 

position impossible to oppose. So too, Hoogland’s testimony frames trans identity as tantamount 

to the death drive, mourning the infertility that could lie in his child’s future as a trans person and 

evoking the threat of a world without reproduction. In defense of his activism against trans civil 

rights, Hoogland states, “what do I do in five or 10 years. . . when she changes her mind, and she 

turns to me and says, ‘dad or mom, why did none of you do anything to stop this?’”213   

Hoogland’s words are premised on the notion that the future that his child will come to 

inhabit, should he continue taking hormones, is inherently repulsive, relying on cisnormative 

standards for judging bodies and temporalities, and the reproductive impulse that seeks to negate 

the death drive. The figure of the pre-transition Child, full of promise of a reproductive future, 

juxtaposed with the figure of the transitioned Child who can no longer embody a reproductive 

future, serves to provoke fear of the collapse of society itself. In sum, the Child undergirds a 

dangerously powerful argument for anti-trans bills that has the potential to drive real trans 

children to their graves. 

 

Conclusion: 

The thinking of trans healthcare bans superimposes the trans-suspicious position onto the 

figure of the Child. In the rhetoric of opposition to gender-affirming care, the Child is figured as 

the hypothetical “cisgender-person-turned-transgender,” generating an emotionally compelling 

argument through not only evoking a narrative arc of perfection turning defective, but through 

stoking fear of the death drive. Arguments for the anti-trans healthcare bills function by evoking 

the Child and construing gender-affirming healthcare as a threat to the sanctity of their body. The 
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rhetoric employed by proponents of the bans conjures the figure of a cisgender child who is 

brainwashed into thinking that they are transgender, moving them to seek medical interventions 

that “defile” their “perfect” cisgender body. Advocates for trans civil rights have fought back 

against the right’s monopolizing of the terms of debate, going so far as to appropriate the image 

of the Child for their own purposes. For example, in a commentary for the ACLU, Chase 

Strangio wrote, 

Imagine being a young person in South Dakota who struggled with depression and 

anxiety in early childhood, as many transgender people do, because they couldn’t quite identify 

why they felt so alienated from their peers, their family, and their own body. Over time, they 

come to recognize that they have a gender that does not align with what they were assigned at 

birth, tell their family, find support, and begin a course of medical treatment that is quite literally 

saving their life. With bills like those proposed in South Dakota and elsewhere, young people are 

at risk of having their lifeline stripped away in an instant.214 

Strangio’s opening of the narrative with the word “imagine” cues fear and shock from the 

reader, molding their emotions in relation to the figure of the Child who is cached out. So too, 

his argument in favor of protecting access to gender-affirming healthcare relies on an invocation 

of the future, albeit not one that is explicitly named as reproductive. While it is tempting to 

accede to Strangio’s rhetoric, Edelman proposes that liberation is wholly inaccessible in a 

discursive space where political interventions are crafted with an orientation towards the future. 

Edelman instead calls on us to practice “an insistence on the negativity that pierces the fantasy 

screen of futurity, shattering narrative temporality with irony’s always explosive force. And so 
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what is queerest about us, queerest within us, and queerest despite us is this willingness to insist 

intransitively— to insist that the future stop here.”215 In Edelman’s vision of a world without 

orientation towards the future, arguments like those deployed to justify bans on trans healthcare 

become unintelligible. Without a future, the Child loses its symbolic meaning, and participants in 

debate lose the moral authority afforded to them when they claim to be the Child’s defenders; 

without a future, the teleologies that are created to construe gender-affirming care as victimizing 

trans youth automatically cease to make sense. Edelman’s work may point towards a path 

forward for trans civil rights activists fighting back against the right: rather than staking out a 

case for protecting trans youth in terms of the figure of the Child and the specter of futurity, 

perhaps only abandoning orientation towards futurity altogether is the only viable solution for 

advocates for trans equality to prevail in the sphere of debate. 
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Abstract:  
 

This paper analyzes Mencius and Socrates’ views on punishment with the aim of 
exposing the differences between the current criminal justice system in the United States and 
rehabilitative justice as a whole. In the Apology, Socrates indicates that people formally unaware 
of the pain they inflict upon themselves or others should not be held accountable for their alleged 
misdemeanors. I expound Socrates’ argument and compare it to rehabilitative justice, later 
linking Socrates’ perspective to that of Mencius. Finally, I outline and further support the idea 
that the United States’ criminal justice system is currently punitive, but should perhaps center on 
rehabilitation, through utilizing the Roper v. Simmons Supreme Court case.  

 
——————————————— 

 
Introduction: 

From ancient to modern philosophy, we have long debated what defines moral integrity. 

While many answers exist, some philosophers’ views have been more widely accepted. Although 

Chinese philosophy developed from ethical and metaphysical paradigms that differ greatly from 

Western constructions, and concepts brought up in Chinese philosophy are not easily applicable 

to the Western perspective, the Greek philosopher Socrates and Chinese Mencius come to similar 

conclusions when inquiring into criminal punishment (Rošker). Taking into account Socrates and 

Mencius’s allied views, the current criminal justice system in the United States should be 

rehabilitative. 

Considered revolutionary in their respective beliefs, these philosophers hold captivating 

notions of moral goodness that have impacted the way recent society views justice itself, and 

how those deemed lawbreakers are treated (Pangle 471). In this paper, I contend that Socrates 
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and Mencius’ views on punishment can serve as a model for a reformed, or perhaps entirely 

restructured, United States’ criminal justice system. As it stands, the U.S. has opted for a more 

retributive justice system, with the belief that criminal behaviours and actions go against the 

State in question, rather than the victim or targeted community (Conflict Solutions Center). My 

argument is as follows: (1) Socrates’ view on human nature and morality demonstrates his belief 

in a rehabilitative justice system, (2) moral goodness, as defined by Mencius, suggests the same, 

yet (3) the United States’ current justice system is a retributive one. I will conclude by drawing 

from Roper v. Simmons, a modern U.S. criminal case, outlining how Mencius and Socrates 

would have responded to the sentences given.  

 

Integrity and Morality According to Socrates: 

Socrates’ Trial and Plato’s Apology 

 As no known written work by Socrates exists, we must rely on Plato’s writings -- more 

specifically the Apology -- to formulate an account of the events that transpired during Socrates’ 

trial. In 399 BCE, at the age of 70, Socrates was brought to trial by Lycon, Antyus, and Meletus, 

who accused him of impiety and of corrupting the youth of Athens through his arguments and 

philosophical contentions (Plato 25a). Throughout the trial, Socrates rebuts Meletus’ many 

claims, which not only arguably renders them null in the eye of the law, but also successfully 

demonstrates their absurdity. To illustrate, Socrates explains that “[Meletus] contradicts himself 

in the affidavit, as if he said: ‘Socrates is guilty of not believing in gods but believing in gods’” 

(Plato 27a). Similarly, when Meletus claims Socrates is wicked and seeks to intentionally hurt 

those around him, Socrates responds that if he harms the members of a society he is a part of, 

then he would be inflicting harm upon himself, which is injudicious, as why would he want to 
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hurt himself (Plato 25c)? Socrates therefore concludes that in order for him to successfully inflict 

harm upon society, he would have to do so unintentionally, leading him to state:  

If I corrupt [the Athenian youth] unwillingly, the law does not require you [Meletus] to 

bring people to court for such unwilling wrongdoings, but to get hold of them privately, 

to instruct them and exhort them; for clearly, if I learn better, I shall cease to do what I 

am doing unwillingly (Plato 26a). 

Socrates thus notes that one who unintentionally harms themselves or others should not be 

brought to trial, as Socrates was by Meletus, but rather be given the opportunity to better 

themselves. From this, I expand on Socrates’ argument and argue that one who has been 

conditioned to act in a certain way due to their environment should be granted the opportunity to 

improve through rehabilitation. This theory exemplifies rehabilitative justice both in terms of 

modern applications, but also as a concept almost opposite from that of the United State’s 

criminal justice system. 

 

Socrates and Rehabilitative Justice 

Western culture utilizes rehabilitative and punitive justice to remedy socially deviant -- 

classified as criminal -- behaviours.216 Rehabilitative justice focuses on the notion that deviants 

should not be faulted for the lack of opportunities or support society has given them, but instead 

be helped to overcome the challenges they face. Modern advocates argue that granting second 

chances or providing assistance to offenders when they break rules can ameliorate their lives, 

 
216 Although I am aware that more categories of criminal justice exist beyond the aforementioned ones, for the sake 
of maintaining word count they will be the only ones discussed.  
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thereby potentially curbing recidivism.217 Socratic philosophy supports the aim of rehabilitative 

justice, especially when it comes to crimes influenced by a person’s moral values as determined 

by their surroundings. 

Recent research has shown that growing up in an “adverse environment” greatly 

increases the “likelihood that a young person will become involved in serious criminal activity 

during adolescence” (National Research Council 89). Further, the neighbourhood one lives in 

and the levels of crime amongst its young constituents are intimately related. People who are part 

of neighbourhoods who disclose to interviewers they have a “greater sense of collective 

efficacy—the sense that they can solve problems in cooperation with their neighbors if they have 

to—have lower crime rates, even when controlling for poverty levels and other neighborhood 

characteristics” (National Research Council). From this research, I expound on Socrates’ 

argument that he should be allowed to learn from his mistakes, just as juvenile offenders growing 

up in unfavourable conditions should be granted the opportunity to alter their behaviours through 

rehabilitation. 

 

The Mencian Perspective on Criminal Justice: 

Mencius and Sprouts 

According to Mencius’ principles, everyone is worth the same, as all are “endowed with 

that vast reach of Heaven” (Hinton 385-394). Based on the idea that humans are born morally 

good, Mencius believes in “spiritual self-cultivation,” finding that in order for society to succeed, 

society itself must allow for its constituents’ morals to develop (Hinton 385-394).  

 
217 Note: despite being centered on fostering respect and compassion, offenders are still fully held responsible for 
their actions. Source: Department of Justice. “Restorative Justice.” Government of Canada, Department of Justice, 
Electronic Communications. 
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Mencius also views the human mind as commiserating, meaning it is contrived such that 

it cannot stand to see others suffer. He furthers his idea of the human mind and morality through 

proposing the notion of the four “sprouts,” these being: ren (compassion), yi (righteousness), li 

(modesty), and zhi (wisdom). According to Mencius, these make up the very essence of 

humanity, and cultivating them enables one to properly function in society (Richey). Despite the 

four sprouts being an intrinsic part of who humans are, there are instances where society has not 

permitted its constituents to develop their morals and, consequently, passively tolerated immoral 

actions.  

To illustrate, in Book 6A of Mencius’ texts, a comparison is drawn between Kings Wen 

and Wu and Kings You and Li. During King Wen and Wu’s leadership, people were “inclined to 

goodness;” conversely, when You and Li took charge, people were “inclined to violence.” Based 

on Mencian philosophy, I argue that in the former scenario, people were allowed to develop their 

sprouts due to the Kings’ benevolence. While Kings Wen and Wu took varying approaches to 

solving the problem of “conquest and pacification,” both still aimed to achieve this solution by 

balancing “civil stability” with military readiness (“The Emergence of the Wen/Wu Problem” 

13). In the latter case, however, You and Li’s leadership led to people being morally corrupt, as 

the environment brought on through their reign did not allow people to engage with their sprouts 

(Richey). From this, I draw a parallel between Mencius’ perspective on humans’ intrinsic 

goodness (sprouts) needing to be developed by society and the idea of rehabilitative justice from 

a modern perspective. 

 

Mencius and Rehabilitative Justice 
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Mencius believes a “great man” to be one who follows his heart and does things he 

believes to be right, regardless of what society dictates (Wang 321). Wang furthers Mencius’ 

explanation, stating that justice is grounded in ren, the “origin of which is none other than the 

human heart” (321). As Wang puts it, the human heart is the sole possessor of the “higher power 

to repeal and rectify the unjust commands of social and divine authorities” (321). A human 

being’s core is therefore intrinsically good, and deviant behaviours committed by these persons 

often stem from societal injustices based on an offender’s socioeconomic, cultural, or 

educational background.  

Research has long suggested that most violent behaviours are learned, and that early 

exposure to physical or emotional violence within the family during childhood increases the risk 

that the child-witness will act in a violent manner by up to 40% (Elliott abstract). Research also 

found that the “absence of effective social bonds and controls, together with a failure of parents 

to teach (and children to internalize) conventional norms and values, puts children at risk of later 

violence” (Elliott abstract). Even further, research has shown that growing up in “poor, minority 

families and disorganized neighbourhoods” is strongly correlated with increased violent 

behaviour (Elliott abstract). It is therefore evident that children who are raised in broken 

environments are more likely to assail, and will, therefore fail to respect laws due to their violent 

behaviours. Consequently, as Mencius implies, a reformist approach is needed to rehabilitate 

offenders who disobeyed the laws set by the government. For someone to obey the law, they first 

need to be raised in an environment that fosters a sense of moral duty, which is often not the case 

when one is raised in an environment deprived of easily accessible juridical or social workers. 

However, Mencius and Socrates’ similarities end when they consider what causes said deviant 

behaviour. 
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Ancient Philosophy and the Root Cause of Deviance 

Though Socrates and Mencius agree that rehabilitative justice is beneficial, it is 

interesting to note their disagreement on the root cause of deviant behaviour. Socrates believes 

error comes from the person knowingly committing a crime, arguing that if one disobeys the law 

they should be held accountable for their actions. Only after having served their time, should 

they be given an opportunity to better themselves. This belief is demonstrated when he makes it 

clear he believes in Athenian laws and wants to uphold them, yet wishes he could be granted an 

opportunity to right his wrongs by learning from his mistakes. 

Mencius, on the other hand, firmly believes deviance is rooted in society failing its 

constituents. He argues that by not allowing people to develop their sprouts, leaders pave the 

way for people to commit deviant acts. As discussed in 2.2 -- in the instance of the Kings You 

and Li -- acts of rebellion performed by the rulers’ subjects were, according to Mencius, due to 

the Kings’ inability to help their constituents develop their sprouts. The distinction here is that 

Mencius views deviance as originating from external sources whereas Socrates places blame on 

the individual’s inability to uphold the law in spite of the environment one is in.  

Although they have disparate views on the notion of what causes deviancy, both 

philosophers conclude their arguments by implicitly stating rehabilitative justice benefits the 

lawbreaker more than retributive justice. In spite of their distinct approaches to understanding 

and classifying justice, they end up reaching the same conclusion, which could serve to show the 

United States that retribution need not be the quintessential solution, but that perhaps there could 

be value in instilling a rehabilitative justice system as well. 
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Modern Criminal Justice in the United States: 

Retributive Justice at a Glance 

Retributive justice is comprised of three main principles, which are as follows:  

(1) that those who commit certain kinds of wrongful acts, paradigmatically serious 

crimes, morally deserve to suffer a proportionate punishment; (2) that it is intrinsically 

morally good [...] if some legitimate punisher gives them the punishment they deserve; 

and (3) that it is morally impermissible intentionally to punish the innocent or to inflict 

disproportionately large punishments on wrongdoers (Walen). 

The implications are that, upon committing a crime, an offender is essentially indebted to the 

state and owes it to them and to the people harmed to be punished for his or her actions. 

Furthermore, it is important to note the definition’s third clause which closely resembles that of 

the 8th amendment in the United State’s Constitution, which states that cruel and unusual 

punishment is henceforward illegal.  

 

Overview on Roper v. Simmons  

 In the Roper v. Simmons case, Simmons was convicted of first-degree murder.218 

Psychologists who evaluated him testified about Simmons’ “difficult home environment and 

dramatic changes in behavior, accompanied by poor school performance,” as demonstrated by 

his long absences and substance use. As a result of his crime, Simmons was originally sentenced 

to death, but the psychologists’ arguments in part led to the case being appealed to the Supreme 

 
218 First degree murder is defined as “the intentional killing of another person by someone who has acted willfully, 
deliberately, or with planning.” Source: “First Degree Murder” Legal Information Institute, Cornell Law School. 
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Court. There, the following question was posed: can a juvenile tried for a crime be sentenced to 

execution, or does this contradict the 8th amendment (Oyez)?  

As argued in the Juvenile Law Center’s brief, “adolescents and adults are 

developmentally different in critical areas, including impulse control and understanding the 

consequences of their actions” (Juvenile Law Center)219? The Supreme Court jurors presiding 

over the case concurred and thereupon ruled the “imposition of the death penalty on individuals 

convicted for crimes they committed before the age of 18” unconstitutional (JLC). The jurors 

found no “legitimate penological purpose” to executing a juvenile offender, and reversed the 

Supreme Court of Missouri’s decision (JLC).  

 

When Punitive Justice Becomes Obsolete 

 Although the Roper v. Simmons case occurred in 2004, looking at Socrates and Mencius’ 

philosophies illustrates how capital punishment should not be the solution. Due to Simmons 

admitting to the homicide charges, it is likely Socrates would request the state abide by the laws 

surrounding convicted murderers, thereby charging Simmons with a set minimum jail time. 

However, due to Simmons’ young age and rough upbringing, it is likely Socrates would argue in 

favour of granting Simmons an opportunity to right his wrongs once he has finished serving time 

as defined by Missouri’s sentencing policies. Similarly, Mencius would argue that the 

environment in which Simmons was raised failed him and impeded him from developing his 

sprouts, resulting in him committing the homicide. In practice, it is probable Mencius would 

have blamed the state of Missouri, and would have sought to include preventative measures to 

better Simmons’ environment so the crime would not have been committed in the first place. 

 
219 Citations for the Juvenile Law Center will be abbreviated to “JLC.” 
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However, the issue with this remains: what should we do about crimes that have already been 

committed? That is to say, should the State attempt to change or reform the criminal, or, due to 

being assigned the blame based on Mencius’ views, should the State let the criminal go free and 

unreprimanded?220 

 

Conclusion: 

This essay discussed Socratic and Mencian views on crime and punishment, relating 

them back to the United States’ criminal justice system. In this paper I argued that Socrates and 

Mencius both believe in rehabilitative justice systems -- although they disagree in the root cause 

of deviance -- and that the United States’ justice system is a retributive one. Through 

implementing textual evidence to support my claims, I have depicted Socrates and Mencius’ 

belief in rehabilitation and used the Roper v. Simmons case to illustrate the United States’ 

contentious use of punishment.  

I used Socrates to demonstrate how, if one is unable to fully comprehend the moral 

ramifications behind their crime, they cannot be held accountable in the same way as someone 

who has been taught strong moral values. Instead, the offender should be given the opportunity 

to rectify the situation. Similarly, Mencius’ view on moral goodness demonstrates the 

importance of taking a holistic approach to viewing a crime. That is, one cannot solely punish 

based on a crime committed, but should also take into consideration hardships the offender may 

have faced and the lack of opportunities for personal growth they may have been granted. It is 

important to note, however, that Socrates believed punishment was justified in the sense that 

 
220 Based on Mencius’ views that everything is preventable if the environment in which one develops fosters 
sprouts, I would argue he would be a strong advocate for the latter option. However, if advocating for the State to be 
punished, how can society protect itself from dangerous offenders?  
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punishing someone could aid rid them of their immorality; whereas Mencius believed that 

punishment against a wrongdoer can never be tolerated. In spite of these differences, a mixed 

approach could be beneficial for finding a good balance between punishment and rehabilitation. 

In the end, I believe rehabilitative justice would be most beneficial, especially to young offenders 

or those charged with petty crimes, as it would enable them to rejoin society and learn from their 

mistakes, while ensuring they are still being held accountable for their actions.  
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Abstract:  
 

This paper considers the so-called “ghetto laws” recently introduced in Denmark. The 
laws prescribe harsher treatment and lesser social benefits for residents of ethnic ghettos in an 
effort to promote integration of migrants into Danish culture. The laws have been the subject of 
numerous protests, but no legal challenge has yet been mounted to repeal them. In this paper, the 
laws are evaluated under three courts: the Danish Supreme Court, the European Court of Justice, 
and the European Court of Human Rights. In regard to the latter two, Denmark, although not a 
member of the Eurozone, is not exempt from European Union law. The paper concludes that 
there is a basis for challenging the laws under the Danish Constitution, as well as under EU law. 
They fail to satisfy the Danish constitutional requirement of non-discrimination in the granting of 
civic benefits, as well as a number of European non-discrimination laws. However, a lack of 
precedent and a historical reluctance to conduct judicial review through either the Danish or the 
European courts mean that such a challenge is not guaranteed to succeed.  

 
——————————————— 

 
The Danish Ghettos: 

Denmark, like many of its neighboring countries, has experienced a significant influx of 

migrants from the middle east over the course of the past three decades. In 2015 immigrants 

numbered a little over 500,000, making up about a tenth of the Danish population.221 This 

number is on the lower end of European nations: Germany, Belgium, and The Netherlands, for 

example, all had a higher share of immigrants in their population.222 As a member of the 

European Union, Denmark is bound by the Schengen agreement of 1995 to allow free movement 

 
221

 United Nations Population Division, Net Migration in Denmark, World bank , 

https://data.worldbank.org/indicator/SM.POP.NETM?locations=DK (last visited Dec 25, 2019). 
222

 United Nations Population Division, Net Migration, World bank , https://data.worldbank.org/indicator/SM.POP.NETM (last 

visited Dec 25, 2019). 
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into Denmark from other European countries.223 Like in many of its peer nations, this has led to a 

sizable migrant population from Eastern European countries (specifically Poland), who hope to 

find better economic opportunities in an affluent state such as Denmark. In 2019, Polish 

immigrants were the largest ethnic group present in Denmark. Syrian and Turkish immigrants 

formed the second and third largest groups, respectively.224  

 Although the demographics of immigrants in Denmark are quite varied, anti-immigrant 

sentiment has focused specifically on those from majority Muslim countries. This is not a new 

phenomenon: Danish political parties have used themes of migration and “Islamification” to 

drum up votes since 1995.225  Evidence for Danish nationalism can also be found in the rising 

share of seats in the Folketing226 held by the Danish People’s Party.227 Although the Social 

Democrats228 remain Denmark’s most popular party by far, Islamophobia has become relatively 

blatant in Danish legislation. Political analysts have pointed out that the Social Democrats have 

increasingly adopted the Danish People’s Party’s immigration platform, thereby shifting 

Denmark’s entire political spectrum towards a more nationalist slant.229 This paper focuses 

specifically on the so-called Ghetto Laws, which were first approved in May 2018.230 The laws 

 
223

 European Union, The Schengen area and cooperation, EUR-Lex , https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=LEGISSUM%3Al33020 (last visited Dec 25, 2019). 
224

 Agnete Lundetræ Jürgensen, Denmark: number of immigrants by country of origin 2019, Statista , 

http://www.statista.com/statistics/571909/number-of-immigrants-in-denmark-by-country-of-origin/ (last visited Dec 12, 2019). 
225

 Ellen Brun & Jacques Hersh, Monthly Review | The Danish Disease: A Political Culture of Islamophobia, Monthly Review 

(2008), https://monthlyreview.org/2008/06/01/the-danish-disease-a-political-culture-of-islamophobia/ (last visited Dec 12, 2019). 
226

 Danish Parliament 
227

 Danish far-right populist party, known for their anti-immigrant and Islamophobic platform. See, e.g., Karina Piser, ‘The 

European Left’s Dangerous Anti-Immigrant Turn,’ The Nation, June 7 2019, 
https://www.thenation.com/article/archive/denmark-social-democrats-welfare-chauvinism/ (last visited April 4, 2020).  
228

 Denmark’s center-left party 
229

 Farhiya Khalid & Nikolaj Houmann Mortensen, How anti-immigrant sentiment infected Denmark’s politics, 

https://www.newstatesman.com/world/europe/2019/06/how-anti-immigrant-sentiment-infected-denmark-s-politics (last visited 
Dec 12, 2019). 
230

 Ghettoudspil: Regeringens strategi mod parallelsamfund, Regeringen.dk, https://www.regeringen.dk/nyheder/ghettoudspil/ 

(last visited Dec 22, 2019). 
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were supported by almost all major parties, including the far-left Socialist People’s Party.231 

Practically, they form a package of policies that apply only in “ghetto areas,” a list of which is 

compiled and published by the Danish Ministry of Transport, Building and Housing annually. As 

of 2018, there were 29 areas characterized as “ghettos,” with 15 of those being “hard ghettos.”232 

The ghettos are defined as: 

A general residential area with at least 1,000 residents, where the proportion of 

immigrants and descendants from non-western countries exceeds 50 per cent233 and 

where at least two of the following four criteria are met:  

I. The proportion of residents aged 18-64 who are unemployed or not enrolled in 

some form of education exceeds 40 percent on average over the past 2 years. 

II. The proportion of residents convicted of violating the Criminal Code, the Arms 

Act or the Drugs Law is at least 3 times the national average over the past 2 years. 

III. The proportion of residents aged 30-59 who only have a basic education exceeds 

60 percent. 

IV. The average gross income for taxpayers aged 15-64 in the area (excluding current 

students) is less than 55 percent of the average gross income for the same group in 

the country as a whole. 

For the purpose of European Union law, it’s important to note that ghettos are not classified 

based on the nationality of the inhabitants. Rather, the ghettos are designated based on ethnicity, 

which is a protected class in the EU. An area that meets two or more of the four aforementioned 
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criteria but does not have a majority non-Danish population is classified as a “vulnerable housing 

area,” and is not included in the 2018 ghetto laws.  

 The laws prescribe harsher punishments for crimes committed by residents of ghettos, as 

well as require specific actions to be taken by residents in order to facilitate their “assimilation” 

into Danish culture. Some of the more salient policies include:234 

I. Lower unemployment payments and educational benefits235 for residents of ghettos 

II. Significantly increased police presence in ghetto areas, as well as more traffic checks and 

other police actions 

III. Creation of a “sharpened penalty zone”: penalties for low-level crime (e.g. vandalism or 

petty theft) would increase significantly, and penalties for high-level crime (e.g. robbery 

or murder) would increase by one third. Certain offences that were so far punishable by 

fine only will now be punishable by imprisonment.236 

IV. Compulsory daycare or language stimulation programs for all children who are either 

bilingual or do not speak Danish at home, starting at age 1 for a minimum of 30 hours per 

week. Children that do not reside in ghettos may not be assigned places in daycares 

adjacent to ghettos. 

V. Withholding of children’s benefit237 if a child raised in a ghetto area either fails their final 

exams or is absent for more than 15% of classes in a given quarter. This section also 

leaves open the possibility of establishing curfews or mandatory after-school program 
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attendance for students who are in danger of failing either of the two aforementioned 

criteria.  

VI. Criminalization of ghetto parents who send their children on “re-education”238 journeys, 

punishable by up to four years of imprisonment or deportation, regardless of citizenship 

or residency status. This section also allows for the withdrawal of ghetto children’s 

passports if there is reason to believe parents are attempting to send their child on such a 

journey.  

 

The response to these proposed laws has been mixed. Some see them as a way to prevent 

immigrants from abusing Denmark’s generous welfare system, whereas others claim they 

unfairly discriminate against minorities.239 In response to those who protest that the laws are 

unjust and inequitable, Denmark’s Minister of Justice claimed that “[the allegations are] 

nonsense and rubbish. To me this is about, no matter who lives in these areas and who they 

believe in, they have to profess to the values required to have a good life in Denmark.”240 The 

government has further argued that the laws only affect those who break the law, and that 

minorities who follow the rules thus have little to fear. A recent report on Islamophobia 

commissioned by the European Union cited the ghetto laws as an example of the increasingly 

hostile climate Muslims face in Europe, and thereby explicitly linked the laws to Islamophobia 

and discrimination. The report claimed that “ethnocracy [in Denmark] grows in the form of 

 
238

 This refers to trips to an immigrant’s “home country.” The reasoning behind the law is that retaining roots in your country of 

origin will hamper assimilation into Danish society 
239

 Ellen Barry & Martin Selsoe Sorensen, In Denmark, Harsh New Laws for Immigrant ‘Ghettos,’ The N.Y. Times, July 1, 

2018, https://www.nytimes.com/2018/07/01/world/europe/denmark-immigrant-ghettos.html (last visited Dec 25, 2019). 
240

 The Local, Outrage in Denmark after EU-funded report brands it “Islamophobic” (2019), 

https://www.thelocal.dk/20191106/outrage-in-denmark-after-eu-funded-report-calls-it-islamophobic (last visited Dec 17, 2019). 



Amherst College Law Review: Issue V 

101 

discriminatory legislation,”241242 and that the laws “in practice restrict the freedom of Danish 

Muslims.”243 In response, Denmark’s foreign minister Jeppe Kofod said that he was “really 

angry” about the report, as well as that “EU funds should not be used to finance a Turkish NGO's 

report on Islamophobia in Europe, including Denmark.”244  

 Whether or not these laws were motivated by Islamophobia is outside the scope of this 

paper. That being said, the laws clearly treat certain groups differently, and in that way seem to 

violate the principles of equality so frequently espoused in Danish, and more broadly European, 

society.245 This allows for a number of possible legal challenges to the proposed laws, three of 

which will be detailed in the following sections.  

 

A Constitutional Challenge Through the Danish Supreme Court: 

Constitutionality 

 Denmark is a constitutional monarchy, and has been since 1849, when its first 

constitution was adopted. The document was revised a number of times, with the most recent 

revision dating from 1953.246 Amongst other things, the Danish constitution lays out a form of 

government governed by parliament, where powers are separated into a legislative, executive, 

and judicial branch. The constitution further spells out a number of fundamental rights that apply 

to all Danish citizens. Some of these rights include:247 
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1. “[...] No Danish subject shall, in any manner whatsoever, be deprived of his liberty 

because of his political or religious convictions or because of his descent” 

2. “[...] Parents or guardians making their own arrangements for their children or wards to 

receive instruction equivalent to the general primary school standard shall not be obliged 

to have their children or wards taught in a publicly provided school.” 

3. “No person shall for reasons of his creed or descent be deprived of access to complete 

enjoyment of his civic and political rights [...]” 

Denmark’s constitution is relatively sparse in comparison to some of its peer nations,248 but it 

nonetheless goes some way towards granting inalienable rights to its citizens. Of the 

aforementioned three, the latter two are most relevant to this case.  

 Neither descent nor creed are sufficient to deprive any person of their “civic and political 

rights” according to the Danish constitution. However, the ghetto laws seem to do exactly that. 

Migrants who choose to send their children on vacations to their country of origin are 

criminalized, whereas ethnic Danes and their children enjoy absolute freedom of movement. 

Daycare is made compulsory for those who do not speak Danish at home, while ethnic Danes are 

free to keep their children at home until they reach primary school age.249 Educational benefits 

and unemployment insurance, both very much seen as civic rights in Denmark, are lowered for 

residents of ghetto areas. The ghetto laws apparently display some incompatibilities with the 

Constitution.  

 

Judicial review in Denmark 
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 Judicial review is a tool that is available to the Danish Supreme Court, but the Court has 

historically been reluctant to use it. Part of this reluctance stems from a propensity toward 

parliamentary precedence in Denmark, a doctrine that is common throughout Scandinavia. The 

concept of parliamentary precedence implies that the legislative branch “has a qualified or 

preferred, position vis-a-vis the executive and the judiciary” (Schaumburg-Muller 170). This 

belief is facilitated by the Danish constitution, which outlines preciously little inherent powers 

for the judiciary or executive branch. Alf Ross, a prominent Danish legal scholar, argued that  

only the legislature has direct constitutional competence. The legislature can fulfil its 

function relying on the Constitution alone, whereas the executive and the judiciary in 

addition must have legal authority from legislated acts. The powers as institutions are all 

mentioned in the Constitution, but as functions, the legislature is superior.250  

Scholars have noticed that the Danish court frequently practices “soft” judicial review: they 

occasionally interpret the law in a broad sense so as to protect the rights of citizens, but rarely get 

involved in politically sensitive issues where they would have to practice “hard”251 judicial 

review.252 Denmark’s parliament has been fairly respectful of individual rights and freedoms 

over the years, allowing for a more hands-off judicial system.253 That being said, judicial review 

in the Danish Supreme Court remains an option for challenging the ghetto laws. 

There is limited legal precedent for Judicial review in Denmark. In a report to to the Conference 

of European Constitutional Courts, the Danish Supreme Court wrote that  
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The Danish Courts have [...] since long clearly stated that they consider it to fall within 

their competence to examine the constitutionality of Parliamentary Acts, and the Supreme 

Court has in a judgment from 1999 set a Parliamentary Act aside on grounds that the act 

was unconstitutional.254 

The 1999 judgement in question revolved around the Tvind network of schools.255 In this case, 

the Danish government cut off funding for a number of Tvind schools based on a suspicion that 

they had been forging and artificially inflating enrollment numbers. Fearing an overwhelming 

number of lawsuits, the legislature enacted a bill prohibiting the Tvind schools from suing the 

government over lost funding. The Supreme Court ruled that this violated the separation of 

powers, and as such declared the law unconstitutional. In their ruling, they wrote that “The 

Supreme Court [...] finds, that § 7 in law nr. 506 of the 12 of June 1996 is invalid with regards to 

The Free School in Veddinge Bakker as contradicting the Basic Law §3, 3. pkt.”256 Although this 

is the only case in Danish history where the courts struck down a law, the legality of judicial 

review has never really been disputed in the country.  

 Unlike in the United States, judicial review in Denmark does not have the power to 

“strike down” a law. Rather, it can declare the enforcement of certain laws to be unconstitutional, 

which would de facto render a law useless. 

 

Challenges 
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A case against the ghetto laws would almost certainly run into a number of difficulties, 

many of them stemming from the nebulous nature of the Danish constitution.257 A case would 

likely need to claim that the ghetto laws violate civic rights on the basis of creed or national 

descent. Unfortunately, “civic rights” are never explicitly defined in the Constitution. One could 

make the argument that many of the actions prohibited by the ghetto laws, such as sending 

children back to their country of origin, are privileges, rather than rights. Furthermore, ghetto 

areas are defined both by their ethnic composition and by their meeting two out of four criteria. 

Since these four criteria are not related to ethnicity, but rather to poverty or crime, it may be 

difficult to argue that ghetto areas are solely ethnic or religious enclaves. This is an essential part 

of arguing that citizens are being discriminated against on the basis of ethnicity or creed. No 

similar case has yet been tried by the Danish Supreme Court, so it is difficult to anticipate the 

way the Court would approach such arguments.  

 

Courts in the European Union: 

European courts promise another way of challenging the Danish ghetto laws. Denmark 

has been a full member state of the European Union, and the European Communities prior to 

that, since 1973.258 While it is not a member of the Eurozone, it is not exempt from European 

Union law nor from supervision by the Court of Justice of the European Union and the European 

Court of Human Rights259 The former is seen as the Supreme Court of Europe, and deals with all 

matters of EU law. The latter is specifically tasked with hearing cases regarding violations of 

human rights provisions in the European Convention on Human Rights. The relationship 
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between these two courts is somewhat muddled, but both have the power to issue binding 

judgements over EU member states.260  

 

Court of Justice of the European Union (ECJ): 

Judicial Review and European Union Law 

Article 263 of the Treaty on the Functioning of the European Union states that  

The Court of Justice of the European Union shall review [...] the legality of acts of 

bodies, [...] of the Union intended to produce legal effects vis-à-vis third parties. It shall 

for this purpose have jurisdiction in actions brought by a Member State, the European 

Parliament, the Council or the Commission on grounds of lack of competence, 

infringement of an essential procedural requirement, infringement of the Treaties or of 

any rule of law relating to their application, or misuse of powers. [...] Any natural or legal 

person may, under the conditions laid down in the first and second paragraphs, institute 

proceedings against an act addressed to that person or which is of direct and individual 

concern to them, and against a regulatory act which is of direct concern to them [...].261 

As such, any individual is able to bring suit to a nation with the ECJ as long as the suit addresses 

an “act which is of direct and individual concern to them.” There is some precedent of the ECJ 

engaging in judicial review of member states’ laws. In Sean Ambrose McCarthy et al. v 

Secretary of State for the Home Department (2014), the ECJ struck down a UK law requiring 

non-citizen EU residents262 to acquire a visa before entering the United Kingdom.263 The Court 
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held that this law infringed on the “right of citizens of the Union and their family members to 

move and reside freely within the territory of the Member States.”264  In general, the ECJ has 

maintained that “an infringement of the Treaties or of any rule of law relating to [the application 

of a law]” is grounds for judicial review.265  

 The European Union has enacted fairly extensive anti-discrimination legislation. For 

example, it expressly prohibits discrimination on the basis of racial or ethnic origin in relation to 

“social protection, including social security and healthcare; social advantages; education, and 

access to and supply of goods and services which are available to the public, including 

housing.”266 Furthermore, discrimination based on religious beliefs is prohibited in relation to 

these same areas.267 This directive further states that “[t]he right to equality before the law and 

protection against discrimination for all persons constitutes a universal right.”268 The European 

Union does allow for member states to “discriminate” in the case of “positive action.” This refers 

to situations in which “[member states maintain or adopt] specific measures to prevent or 

compensate for disadvantages linked to racial or ethnic origin.”269 Furthermore, neither directive 

covers “difference of treatment based on nationality [...] and to any treatment which arises from 

the legal status of the third-country nationals and stateless persons concerned.”270 European non-

discrimination law is marked by a sort of hierarchy, with EU law providing stronger protection 
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against discrimination based on racial or ethnic origin than it does for most other classes.271 As 

such, EU law presents a promising pathway for challenging the Danish ghetto laws.  

 

Relevant Case Law of the ECJ 

 The European Court of Justice has ruled in favor of applicants in some cases that are 

pertinent to the Danish ghetto laws. In CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita 

ot diskriminatsia, a non-Roma Bulgarian alleged that the district she worked in had electricity 

meters installed at a difficult-to-reach height because of the high density of ethnic Romanis in 

the area. As such, she claimed discrimination on the basis of nationality and ethnicity, even 

though she was not a member of the group that was being discriminated against.272 The Court 

held that, regardless of the applicant’s ethnicity, the placement of electricity meters did constitute 

unfavorable treatment of a specific ethnic group, and as such was in violation of the non-

discrimination directive. The Court further held that a measure does not need to be introduced 

with discrimination as its main purpose in order to amount to discrimination, but merely needs to  

“[have] the effect of placing particularly persons possessing that characteristic at a 

disadvantage.”273 This holds important implications for the ghetto laws–as long as an applicant is 

able to prove that ethnic minorities are placed at a disadvantage because of the laws, the Court 

could find them discriminatory. In European Commission v. Republic of Austria, an Austrian law 

granting reduced public transport fare only to students whose parents received Austrian 

government benefits was deemed discriminatory. The ECJ found that this law was likely to 

unfairly disadvantage non-Austrians without sufficient reason, and felt that it constituted clear 
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discrimination on the basis of nationality and citizenship.274 Since the ghetto laws would 

similarly reduce benefits for a protected class (albeit based on ethnicity rather than nationality), 

this case could prove predictive of their viability. Heinz Huber v. Bundesrepublik DE saw an 

Austrian residing in Germany file suit against the German state for its refusal to remove his 

personal data from their files. This data was collected only for non-German residents, which 

Germany argued was required for statistical purposes.275 Pursuant to Article 9 of Regulation 

2016/679,276 the ECJ ruled that discrimination in data collection would only be allowed if 

necessity could be demonstrated; that is, if the State could demonstrate a compelling government 

interest that could not be fulfilled in any other way.277 In Heinz Huber, the Court did not see the 

necessity of having personalized data for statistical purposes, and as such ruled in favor of the 

applicant. The concept of necessity is a recurring one in EU law, and one that the ghetto laws 

would likely have to conform to. Whether or not the laws serve a government interest that could 

not be fulfilled in a less discriminatory way would be up to the Court to decide.  

 

Implications for the Ghetto Laws 

 European Union law seems irreconcilable with the Danish ghetto laws. Under these laws, 

access to social advantages and education can reasonably be seen as being dependent on 

ethnicity. Furthermore, access to housing is prohibited to those residents of ghettos who are 

convicted of a crime, whereas non-ghetto residents in social housing are not moved after a 

conviction. Both EU directives mentioned above also champion the importance of equality 
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before the law, regardless of ethnicity or nationality. Instituting stricter penalties for residents of 

ethnic ghettos is at odds with this fact. However, a challenge to these laws before the ECJ would 

run into similar problems as a challenge under Danish constitutional law. For one, it would be 

difficult to prove that the ghettos are purely ethnic or religious enclaves, which is something that 

the anti-discrimination clauses are entirely dependent on. That being said, CHEZ established that 

any law placing a protected class at a de facto disadvantage could be seen as discriminatory. A 

defense of the laws could also claim that these ghetto laws constitute “positive action”–they 

attempt to prevent disadvantages linked to ethnicity by forcing children to learn Danish from an 

early age and by instituting a “tough on crime” attitude, amongst other things. However, it is 

questionable whether this defense would satisfy the necessity requirement established in Heinz 

Huber.  

 

European Court of Human Rights (ECHR): 

Judicial Review in the European Court of Human Rights 

 The European Union has adopted a number of fundamental human rights established by 

the European Convention of Human Rights and outlined in the Charter of Fundamental Rights, 

and the ECHR is the institution tasked with enforcing them. These rights include, amongst 

others, “[…] the right of parents to ensure the education and teaching of their children in 

conformity with their religious, philosophical and pedagogical convictions shall be respected, in 

accordance with the national laws governing the exercise of such freedom and right.” (Article 

14), equality before the law (Article 20), and non-discrimination based on gender, nationality, 

race, ethnicity, et cetera (Article 21).278 Typically the ECHR will rule on whether a law was 
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misinterpreted or wrongfully applied in a certain case, and either uphold or reject the ruling of a 

lower national court. Although rare, “in cases of systemic shortcomings, typically of a legislative 

kind, the Court can identify legislation which a State should pass, modify, or repeal.”279 Similar 

to the ECJ, the ECHR thus has the ability to conduct judicial review of member nations’ 

legislation. In M. v Germany, for example, the plaintiff had been detained beyond his original 

sentence as “preventive detention.”280 The Court held that this was an unjust deprivation of 

liberty under Article 5 Section 1 of the Human Rights Charter, and therefore recommended that 

Germany reconsider the domestic legislation that had enabled this violation. As a result, 

Germany ordered a judicial review of all prior cases that occurred under the same statute and 

declared unconstitutional the mandate that allowed for preventive detention.281 The Court offers 

these judgements in an effort toward non-repetition. “Measures of non-repetition are mandates 

that require states to change their policies and their practices to avoid the repetition of 

violations.”282 This means that they do not repeal laws outright, but only order a review of them 

so as to prevent a similar case from appearing before the court again–a form of “weak” judicial 

review. This is a key difference between the ECHR and the ECJ. 

 

Relevant Case Law of the ECHR 

Of the three articles mentioned above, the ECHR most frequently hears cases regarding 

Article 21 (non-discrimination). This is also the most promising avenue to challenge the ghetto 

laws under, as they constitute what could be seen as “discrimination based on any ground such as 
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[…] race, colour, ethnic or social origin, […], religion or belief, […], membership of a national 

minority, […] shall be prohibited.” The Court has held that direct discrimination occurs when 

“an individual is treated less favourably; by comparison to how others, who are in a similar 

situation, have been or would be treated; and the reason for this is a particular characteristic they 

hold, which falls under a ‘protected ground.’”283 Under ECHR rules, an applicant must be able to 

prove they were directly affected by discrimination, similar to the requirement of “standing” in 

U.S. law.  

The ECHR has heard a number of cases that could have implications for the Danish 

ghetto laws. In Savez crkava “Riječ života” and Others v. Croatia, for example, the Croatian 

government refused to grant certain privileges to three Reformist churches, even though other 

religious communities were granted them.284 The Court found that a violation of Article 21 had 

occurred, given that there was a clear difference in treatment between two different religious 

groups. It held that “the State had a duty to remain neutral and impartial in exercising its 

regulatory power in the sphere of religious freedom and in its relations with different religions, 

denominations and beliefs.”285 Were the Court to extend this ruling to the duty of impartial 

provision of benefits and neutral administration of justice, it could have pivotal implications for 

the Danish ghetto laws. In Biao v. Denmark, a Danish national born in Tonga sought a residence 

permit for his Ghanian wife.286 At the time Denmark had a law requiring Danish citizens not 

born in Denmark to prove the strength of their ties to Denmark in order to receive a family 

residency permit, and the applicant failed to demonstrate sufficiently strong ties. The ECHR 
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ruled in favor of the applicant, arguing that Danish citizens born elsewhere are likely to 

disproportionately be of a different ethnic origin, and therefore the law was discriminatory on the 

basis of ethnicity.287 This ruling, in particular, is relevant to the proposed laws in Denmark. The 

Court was willing to infer that a law discriminated on the basis of ethnicity, even though it did 

not explicitly say so in the legislature. The fact that ethnic discrimination was likely to result de 

facto was sufficient for the Court to establish a violation of Article 21. Finally, in Ponomaryovi 

v. Bulgaria, the applicant was required to pay school fees in Bulgaria due to his lack of a 

residence permit, whereas those who held residency were allowed to attend secondary education 

for free.288 The Court held that this constituted discrimination on the basis of nationality, and 

ordered Bulgaria to reimburse the applicant for all fees.289 Here, the Court was unwilling to 

accept the government’s argument that this discrimination was required to achieve a necessary 

aim–namely, to reduce government spending on benefits for non-Bulgarians. A similar argument 

has been made by politicians in defense of the ghetto laws.  

 

Implications for the Ghetto Laws 

The above cases show that the ECHR has previously been willing to hear non-

discrimination cases, and the Danish ghetto laws seem at least as discriminatory as the laws in 

Savez crkava “Riječ života”, Biao, or Ponomaryovi. However, the Court has been reluctant to 

extend these rulings beyond the specific cases they arose from. In Ponomaryovi, the Court wrote 

that “It is not the Court’s role to consider in the abstract whether national law conforms to the 

Convention,”290 and that “a State may have legitimate reasons for curtailing the use of resource-
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hungry public services – such as welfare programmes, public benefits and health care – by short-

term and illegal immigrants [...].”291 The ECHR thus explicitly limits itself to specific cases, and 

is careful not to impede on member nations’ sovereignty. As such, there isn’t strong established 

precedent for challenging the ghetto laws–rather, the Court would likely view the case on its own 

merits and consider the unique context that led to the creation of these laws. The ECHR has 

further established that differential treatment can be justified, but only if it can be shown “that 

the rule or practice in question pursues a legitimate aim; that the means chosen to achieve that 

aim [...] is proportionate to and necessary to achieve that aim, [...] that there is no other means of 

achieving that aim that imposes less of an interference with the right to equal treatment[...], and 

that the disadvantage suffered is the minimum possible level of harm needed to achieve the aim 

sought [...].”292 A possible defense of the ghetto laws could thus argue that they are meant to 

achieve a legitimate aim (integration of non-ethnic Danes) and that they are both proportionate 

and necessary. That being said, the aforementioned non-discrimination cases saw the defense 

make similar arguments, and the ECHR maintained a stringent standard of proof in regards to a 

law having a “legitimate aim” and being “proportionate to” that aim.  

The European Court of Human Rights is slightly more constrained than the European 

Court of Justice. It requires that applicants have standing, lacks explicit power of judicial review, 

and focuses on specific cases rather than on establishing broad precedent. That being said, the 

Court has repeatedly ruled in favor of applicants when it comes to non-discrimination cases, and 

the ghetto laws certainly seem incompatible with the EU’s Charter of Fundamental Rights. Biao 

established that laws need not be discriminatory de jure to be found in violation of the right to 
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non-discrimination, which is likely to be a key point in any case involving the ghetto laws. A 

legal challenge to the ghetto laws by way of the ECHR may thus not be as promising as one by 

way of the ECJ, but it is by no means dead in the water.  

 

Legal Challenges to the Ghetto Laws: A Promising Path? 

 A number of directives set forth in the Danish ghetto laws have been enacted into law, 

and today residents of Danish ghettos face increased criminal punishment, a mandatory pre-

school programme, a burqa ban, and more.293 The remaining directives are set to be implemented 

in the coming months. So far, challenges to the laws have yet to veer into the legal realm. Civil 

discontent has primarily been voiced through peaceful protests and newspaper opinion 

columns.294 This paper has attempted to show the promise of a legal challenge to the ghetto laws, 

and has set out a tripartite framework to do so. The laws could be challenged under the Danish 

constitution, European Union law, or under the European Union’s Charter of Fundamental 

Rights. Of these three options, the latter two seem most promising–the Danish Supreme Court 

has been reluctant to engage in judicial review, and has generally demonstrated an acceptance of 

parliamentary precedence. The European courts, in contrast, have heard a number of cases 

regarding discriminatory legislation, and have repeatedly ruled in favor of applicants. The 

drawback of both courts is that member nations cannot be pressured into implementing their 

judgements into domestic legislation. In 2018, nearly 10,000 judgements made by the European 
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Court of Human Rights were yet to be implemented, some of them dating from 1992.295 The 

European Court of Justice has enacted a system of financial penalties to punish non-

implementation, but similarly fails to wield real authority over member states’ domestic 

legislation (European Commission Infringement Procedure).296  

In summary, the ghetto laws can be seen as violating the Danish constitution, EU law, 

and the Charter of Fundamental Rights to varying degrees. That being said, it is unclear whether 

a legal challenge under either of these three frameworks would result in a repeal of the laws. The 

larger issue surrounding these laws is that they enjoy widespread political support across the 

ideological spectrum. Until Danish citizens stop supporting nationalist rhetoric and stop 

empowering xenophobic politicians, the ghetto laws are likely to survive in one form or another. 

The surest way to challenge them can be found at the ballot box, not the courthouse. 
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Abstract: 
 

Environmental law governs the production of bottled water only insofar as it regulates the 
quality of the water, but there are no current federal regulations regarding bottled water 
production with respect to environmental and community impacts of extraction from 
groundwater resources. Several bottled water companies, including industry powerhouse Nestlé, 
extract water from a public resource and bottle the water to sell for profit outside of the state 
from which the water was extracted while nearby communities struggle with water use, access, 
and quality. The rates at which these bottled water companies are permitted to extract water is far 
higher than is ideal for the water sources to recharge. In this paper, I argue that the government 
should create policy that restricts the boundaries of the sale of bottled water produced via 
extraction, implements a licensing fee or tax system that reinvests in the community, limits the 
granting of extraction permits or reduces the amounts allowed by existing permits, and, 
ultimately, prioritizes providing safe drinking water for local residents. 
 

——————————————— 
 

Introduction: 

 Americans have consumed bottled water for centuries, largely motivated by the belief 

that bottled water is healthier and safer than tap water. For the vast majority of Americans, this 

belief is a myth, with bottled water being a mere marketing campaign. Aside from negative 

impacts of the plastic waste on the environment and the quality of the water, the production of 

bottled water can be extremely harmful to local and ecological communities. Americans 

consumed 14.4 billion gallons of water in 2019, almost all of which was extracted from public 

water sources. Local communities rely on groundwater as a water resource. Yet, many bottled 

water companies, permitted by local governments, extract water from these sources and bottle 

the water to sell for profit outside of the state. Companies that utilize this production process pay 
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a small application fee to extract large quantities of water from public sources and then profit 

billions of dollars without any further or significant consideration or financial compensation to 

the community. These bottled water production practices furthermore raise environmental 

degradation and environmental justice concerns. The extraction of water from these resources at 

such high rates makes the aquifer’s ability to recharge more difficult, leaving less water to serve 

the community and damaging wildlife habitats. While not all bottled water companies engage in 

the practice of extracting water directly from groundwater sources, with the majority opting 

instead to purchase water from municipal supplies, the lack of regulation allows bottled water 

companies to benefit from a loophole. Despite community pushback, companies like Nestlé 

continue to obtain approval for permits to increase their rates of water extraction. 

 Nestlé Waters, one of the largest bottled water companies globally, is among the most 

unethical in the industry. Because of the current regulations on water extraction, for small 

application fees, Nestlé has managed to obtain permits to extract over a million gallons of water 

daily from groundwater and surface water sources in several states, including Florida, California, 

and Michigan, where nearby communities are struggling with water use, access, and quality. 

Bottled water companies take from public water sources and bottle the water for profit gained 

elsewhere, even when local communities have a greater need for the water. These companies 

ship the bottles out of state for sale without financially compensating the local community or 

reinvesting in it. 

 There have been recent efforts to change how the bottled water industry operates. Several 

lawsuits have been brought against bottled water companies in an effort to challenge their rights 

to water extraction permits. Early in 2020, the Washington State Senate attempted to pass a first 
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in the nation bill to ban bottled water companies from tapping groundwater sources,297 and 

shortly after, United States House of Representatives Democrats opened an investigation into 

industry practices, particularly scrutinizing Nestlé.298 Despite these efforts, bottled water 

companies have continued to legally extract massive amounts of water because the current 

legislation and regulatory schemes allow them to do so. 

There is a fundamental problem with how the bottled water industry practices are 

regulated and permitted. The Food and Drug Administration (FDA) regulates bottled water as a 

packaged good under the Food, Drug, and Cosmetic Act and regulates the quality of the water to 

align with the Safe Drinking Water Act (SDWA), which authorizes the Environmental Protection 

Agency (EPA) to establish health-based standards regarding the presence of contaminants in 

drinking water. The EPA protects source water only to the extent that the quality and quantity of 

the water is maintained via the selecting of the best available drinking water source, protecting 

the water source from contamination, using effective water treatments, and preventing water 

quality deterioration in the water distribution system.299 Beyond federal regulations, extractions 

from groundwater and surface water sources are currently regulated via a permitting system that 

allows companies to extract massive amounts of water from public resources for small 

application fees and bottle the water to sell for profit outside of the region. The current federal 

regulations for bottled water production do not directly apply to water extractions nor the amount 

of water extracted, and the current permitting system regulating water extractions does not take 

the local and ecological communities into consideration. The state and federal governments 

 
297 Brown, Alex, 2020, “Washington State Bottled Water Bill Fails, But Congress Scrutinizes Industry,” 
The Pew Charitable Trusts. 
298 Ellison, Garret, 2020, “U.S. House Democrats Launch Probe into Nestlé Water Bottling,” Mlive. 
299 42 U.S.C. §300f et seq. (1974) 
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should pass new legislation that more accurately accounts for the impacts of water extraction on 

the environment and local communities and holds bottled water companies accountable.  

 

History: 

 Americans have been drinking bottled water since before the ratification of the 

Constitution, with records of the sale of bottled water in Boston dating back as early as 1767. 

The bottled water industry expanded enormously throughout the nineteenth century when new 

glass technology made the mass production of bottled water more practical.300 Consumers 

believed that bottled water had health benefits and desired the image and status associated with 

the product. Bottled water briefly went out of style in the early twentieth century when the 

United States started using chlorine to treat municipal drinking water, but came back in the 

1970s, when Perrier launched a marketing campaign for its imported water; Americans again 

began to see bottled water as a source of health and image.301 In the decades since, the bottled 

water industry has grown to be the largest beverage category by volume, topping carbonated soft 

drinks for the first time in 2018 with 13.8 billion gallons.302 Bottled water’s recent success can be 

attributed to consumers’ desires to avoid artificial sweeteners and have a low calorie drink, as 

well as its portability and affordability. 

 Nestlé Water has become a dominant force in the bottled water industry. Almost two 

centuries ago, Henri Nestlé opened his first lemonade and water bottling factor, and today, 

Nestlé Waters is the largest bottled water company in the world with over fifty brands spanning 

 
300 Great Lakes Law, 2009, “A Brief History of Bottled Water in America,” Great Lakes Law. 
301 Hall, Noah D., 2009, “Protecting Freshwater Resources in the Era of Global Water Markets: Lessons 
Learned from Bottled Water” University of Denver Water Law Review. 
302 Beverage Marketing Corporation, 2019, “Press Release: Bottled Water, the Largest Beverage in the 
U.S., Continues to Grow,” Beverage Marketing Corporation. 
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five continents, eleven of which are sold under Nestlé Waters North America.303 Nestlé sells 

close to $8 billion in bottled water worldwide, with more than half of the revenue coming from 

its North American operations.304 While several other bottled water companies in the United 

States purchase municipal water for bottling purposes, Nestlé acquires the majority of its water 

by extracting water directly from the source. 

 

Current Regulations: 

Federal Regulations 

 The federal government, with few exceptions, does not regulate water withdrawals and 

water use from groundwater or surface waters for the purpose of bottling. At the federal level, 

bottled water production is regulated almost exclusively by the Food and Drug Administration. 

Under the Federal Food, Drug, and Cosmetic Act (FD&C Act), the FDA regulates the quality 

and safety of bottled drinking water, as well as the accuracy in labeling. According to the FDA, 

“spring water” is derived from an “underground formation from which water flows naturally to 

the surface of the earth,” and the water must be collected directly from the spring or through a 

bore hole tapping the underground formation feeding the spring.305 Regulations included in the 

FD&C Act that specifically pertain to bottled water include, the “standard of identity,” which 

defines the different types of water, the “standard of quality,” which sets maximum levels of 

contaminants, and “current good manufacturing practices (CGMP),” which requires bottled 

 
303 Nestlé Waters, 2019 “All Brands: Bottled Water,” Nestlé Waters. 
304 Winter, Caroline, 2017, “Nestlé Makes Billions Bottling Water It Pays Nearly Nothing For,” 
Bloomberg.com. 
305 21 C.F.R.. § 165.110 (revised 2019) 
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water to be safe and produced under sanitary conditions.306 There are no regulations applying to 

the water extraction practices. 

 The Environmental Protection Agency, the federal agency generally responsible for 

setting standards for drinking water under the Safe Water Drinking Act (SDWA), does not 

regulate bottled water. The SWDA does not apply to bottled water, but the FDA does regulate 

the quality and safety of bottled water to align with the drinking water quality standards set by 

the EPA for other drinking water, including municipal tap water.307 Still, there are no EPA 

regulations that directly apply to the extraction process used in production, despite the 

environmental impacts of water extraction from groundwater and surface water sources at such 

high rates as are required by the commercial demand for bottled water. 

 There are, however, a few other relevant acts, although none explicitly regulate water 

extraction for the purposes of bottling. The Wild and Scenic Rivers Act of 1968 holds that 

certain rivers “shall be preserved in free-flowing condition,” forbidding any “department or 

agency of the United States [from] recommending authorization of any water resources project 

that would have a direct and adverse effect.”308 This act is limited in its ability to regulate 

because the law only applies to river segments designated as “wild and scenic rivers” and 

technically only applies to federal action, which would exclude private water withdrawals. The 

National Environmental Policy Act of 1969 has similar limitations in that its intentions to 

“promote environmentally sensitive decision-making without prescribing any substantive 

standards” only applies to federal actions.309 

 
306 U.S. Food and Drug Administration, 2019, “Bottled Water Everywhere: Keeping It Safe,” U.S. Food 
and Drug Administration. 
307 U.S. Food and Drug Administration, 2019. 
308 16 U.S.C. §§1271-1287, as cited in Hall, Noah D., 2007, “Federal and State Laws Regarding Bottled 
Water - An Overview and Recommendations for Reform.”  
309 Anderson v. Evans, 314 F.3d 1006, 1016 (9th Cir. 2002), as cited in Hall, 2007. 
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 The most relevant and applicable act, the 1986 Water Resources Development Act, 

comes close to addressing bottled water withdrawals, but does not effectively do so. Section 

1109 of the 1986 Water Resources Development Act provides that “no water shall be diverted or 

exported from any portion of the Great Lakes within the United States, or from any tributary 

within the United States of any of the Great Lakes, for use outside the Great Lakes basin” unless 

otherwise approved by the Governor of each of the Great Lake states, which includes Minnesota, 

Wisconsin, Michigan, Illinois, Indiana, Ohio, Pennsylvania, and New York.310 This law does not 

solidly address water withdrawals with respect to bottled water because it is unclear whether the 

transportation of bottles of water out of the basin is included in the ban on “diversions,” and the 

law lacks any kind of standards for the governors’ collective approval. Furthermore, the 1986 

Water Resources Development Act may not apply to groundwater, from which a large portion of 

bottled water is derived. The one lawsuit attempting to apply the Water Resources Development 

Act was dismissed on account that the law does not provide a private right of action to enforce 

compliance.311 At the federal level, regulation relating to water extraction for the purpose of 

bottling is limited, unclear, and thus ineffective. 

 

State Regulations 

 With the regulation of bottled water production practices at the federal level ineffective 

and incohesive, much of the burden is left to the states. The Natural Resources Defense Council 

estimates that between 60% and 70% of the bottled water sold in the United States does not fall 

 
310 42 U.S.C. § 1962d-20(d) (2000), as cited in Hall, 2007. 
311 Little Traverse Bay Bands of Odawa Indians v. Great Spring Waters of Am., Inc., 203 F.Supp.2d 853 
(W.D. Mich. 2002), as cited in Hall, 2007. 
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into a category that allows it to be federally regulated.312 States utilize a combination of common 

law rules and regulatory schemes to govern groundwater withdrawals. Several states have 

adopted a form of correlative rights for competing groundwater use, ensuring that property 

owners have a right to use the groundwater below their property subject to interference by 

neighbors' rights and reasonable use.313 Fewer states, including Texas, for example, abide by a 

rule of capture, where a landowner may pump as much groundwater as they choose, without 

liability to neighbors.314 

A more prominent regulatory scheme that applies to the bottled water industry is a 

permitting system in which state governments are responsible for issuing consumptive use 

permits for the extraction of water from natural resources within their state boundaries.315 

Permits are granted after an evaluation of the impacts of granting such a permit, but generally do 

not accurately account for the environmental impacts of extremely high rates of extraction, nor 

do permit evaluations accurately account for the financial component. An extraction permit, in 

most cases, can be obtained for a relatively small one-time application fee, in some cases as low 

as $115,316 and in other cases, permits require a yearly fee to maintain. In either situation, despite 

the intention to extract water to bottle for profit in states other than the state from which the 

water was obtained, there is no financial compensation to the local government and community. 

Granting companies permission to extract massive amounts of water from groundwater and 

surface water sources incidentally makes the resources more vulnerable, and this system allows 

 
312 Boldt-Van Rooy, Tara 2003, “‘Bottling Up’ Our Natural Resources: The Fight Over Bottled Water 
Extraction in the United States,” Journal of Land Use & Environmental Law. 
313 Hall, Noah D., 2009, “Protecting Freshwater Resources in the Era of Global Water Markets: Lessons 
Learned from Bottled Water,” University of Denver Water Law Review. 
314 Hall, 2007. 
315 Boldt-Van Rooy, 2003. 
316 Moody, Haley, 2020, “Fla. Gets a Tiny Paycheck as Nestlé Taps Its Springs,” Florida Springs 
Institute. 
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bottled water companies to extract millions of gallons of water from a public source for virtually 

no cost, leaving taxpayers to bear the burden of a dwindling water resource and the financial 

burden of the environmental damage.  

 

The Problem: 

Environmental Impacts 

 Extracting groundwater for human use, or the water use cycle, interferes with the natural 

water cycle, negatively impacting the water resource. Significant groundwater pumping leaves 

less water at the point of withdrawal to support other functions and can lead to a temporary or 

permanent lowering of the water table.317 The effects are greater when the rates at which the 

water is withdrawn are higher than the rates at which the groundwater is replaced through 

recharge, when the water percolates through the soil from the surface water, meaning greater 

environmental impacts and water shortages.318 The environment depends on groundwater, and a 

decrease in the water available leads to less water to support the local ecological community. The 

environment and habitats, including wetlands, terrestrial habitats, and fisheries, may change as 

there is no longer enough water,319 which could have rippling effects for the inhabitants and for 

people.   

 Groundwater is often hydrologically connected to fresh surface waters such as rivers, 

streams, and lakes, so increases in water extraction decreases the amount of groundwater that 

would otherwise flow naturally into those bodies of water. Flowing groundwater is essential to 

 
317 Hall, 2007. 
318 “Environmental Impacts of Water Withdrawals and Discharges in Six Great Lakes Communities: A 
Role for Green Infrastructure,” 2016, J. W. Ridgway, R. Higuchi, L. Hoffman, and R. Pettit, 
Environmental Consulting & Technology Inc. Report. 
319 “Environmental Impacts of Water Withdrawals and Discharges in Six Great Lakes Communities: A 
Role for Green Infrastructure,” 2016. 
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providing stream base flow, but when groundwater is diverted away from the streams, perennial 

streams could become intermittent, and intermittent streams could become ephemeral, lasting 

only for a limited amount of time.320 A decrease in surface water directly impacts the local and 

ecological communities that rely on the groundwater input to the surface water. 

 Nestlé Waters North America has attracted a lot of attention for its controversial 

extraction permits in several states in the United States, including Michigan, California, and 

Florida, where citizens, politicians, and environmentalists have noticed the effects of Nestlé’s 

operations. Nestlé advertises that 100% of their bottled water is spring water,321 indicating that 

Nestlé acquires all of its water for bottling directly from the groundwater sources, rather than 

purchasing municipal water. 

 In 2018, Nestlé Waters obtained a permit in Michigan to extract 576,000 gallons of water 

per day from the headwaters of two cold water trout streams in Osceola County under its Ice 

Mountain brand. Michigan Citizens for Water Conservation and the Grand Traverse Band of 

Ottawa and Chippewa Indians challenged the permit in court, indicating that the computer 

modeled data that Nestlé provided in applying for the permit did not accurately account for 

environmental harm and showing estimates for reductions in stream flow and fish populations 

that were more accurately based on actual field measurements.322 Additionally, a report 

commissioned by the Michigan legislature concluded that “most aquatic ecosystems in Michigan 

are dependent upon the discharge of groundwater into surface water,” with about 80% of the 

annual streamflow in Michigan’s lower peninsula resulting from groundwater discharge. Most 
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lakes and wetlands exclusively rely on groundwater and rain as sources of inflow.323 Despite the 

potential for Nestlé’s water extractions to negatively impact the local ecology, Judge Pulter 

upheld the permit in April of 2020, finding the extractions “reasonable under common law 

principles of water law in Michigan.”324 

Springs in Florida have similarly suffered at the hands of Nestlé’s excessive water 

extractions. Florida has the largest concentration of freshwater springs in the world, but the 

springs have been drying up, threatened by increasing pollution and decreases in water flow, 

much of which is attributed to over extraction. The continued issuing of extraction permits by the 

state and local governments has prevented the Floridan aquifer from recharging. The aquifer 

serves as the primary source of drinking water in the state of Florida, making its sustainability 

imperative for Florida residents. In August 2019, the Florida Springs Institute reported that 

groundwater extractions need to be reduced by 50% or more in North Florida to restore average 

spring flows to 95% of previous levels. From 1950 to 2010, the average spring flows declined by 

32% as groundwater use increased by 400%. An environmental scientist and the executive 

director of the Florida Springs Institute, Robert Knight, noted, “The aquifer levels are coming 

down about an inch per year on average. Every year the aquifer level drops, there is less pressure 

and flow at the springs.”325 

 In California, where citizens are frequently plagued by drought, Nestlé has pumped 62.6 

million gallons of water from the San Bernardino spring on average each year from 1947 to 

2015, mostly under its Arrowhead bottled water brand. A period of drought in 2015 sparked 

allegations against Nestlé for not having full rights to the water being sold and complaints that 
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the company’s actions were harmful to the natural environment and its inhabitants. The 

California State Water Board subsequently opened an investigation and found that Nestlé did, in 

fact, lack legal permits for much of the water it had extracted because the permit was issued to 

the Arrowhead Puritas Waters Inc. in 1988; Nestlé acquired Arrowhead Puritas in 1992, but a 

permit was never issued under the Nestlé name.326 The Water Board’s findings show that the 

permit Nestlé allegedly held had not been under review in over twenty five years, during which 

the local ecology suffered the consequences. Following the investigation, the United States 

Forest Service, who regulates the San Bernardino spring, offered Nestlé a three-year permit to 

continue extracting millions of gallons of water from the San Bernardino National Forest. The 

offer allows the bottled water giant to continue drawing water from the Strawberry Creek 

watershed, which is currently rated as “impaired” due to its recent depletion. Opponents claim 

that Nestlé’s operations have contributed to that depletion since the Strawberry Creek is spring-

fed, and the depletion of the waterway has adverse effects on the wildlife it supports.327 New 

federal land management plans, however, do not require that the springs be restored to natural, 

free-flowing levels, only to “functioning at risk,”328 which is still less than ideal.  

The recurrent drought in California adds to Nestlé’s opposition. In times of drought, the 

decrease in water availability impacts the public water supply and forces competition with the 

ecology dependent upon the groundwater, and a deficient amount of groundwater, exacerbated 

by high rates of withdrawal, leads to increased sensitivity to climate change.329  Ileene Anderson, 
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the senior scientist with Center for Biological Diversity spoke about the continued extraction of 

water in San Bernardino National Forest amid a drought and said, “All the climate change 

modeling that has been done suggests Southern California mountains are going to get drier and 

hotter.”330 

The current permitting system, allowing bottled water companies to extract exorbitant 

and harmful amounts of water directly from groundwater sources, is not sustainable. The 

continuous and dangerously high rates of withdrawal lead to long term surface water depletion 

and habitat damage. The International Bottled Water Association issued a statement in 2020 

saying that “because a long-term sustainable supply of high quality water is literally the 

foundation and ‘lifeblood’ of bottled water companies, the bottled water industry recognizes the 

critical importance of environmental conservation and stewardship of water resources,”331 but 

bottled water companies continue to damage the water sources. 

 

Putting Bottled Water Before the Needs of Local Communities 

In addition to negatively impacting the environment, the current regulations on bottled 

water production lacks consideration for the community. In most cases, bottled water companies 

extract groundwater directly from a resource that supplies a public drinking water source. 

Nestlé’s water bottling operations have been scrutinized for the company’s profiting from the 

rebranding of a public resource while nearby communities struggle with water use, access, and 

quality. This problem, like environmental harm, occurs in several states in the United States, 

including Florida, Michigan, and California. 

 
330 Sainato and Skojec, 2019. 
331 Brown, 2020. 



Amherst College Law Review: Issue V 

133 

Nestlé’s water extractions deplete water resources on which communities depend for 

drinking water, and the company does not adequately compensate the affected communities. In 

Florida, for example, Nestlé’s withdrawal permits have cost the company a one-time application 

fee, but the company has profited millions from bottling that water. Nestlé’s ten-year permit to 

extract 395,000 gallons a day from Cypress Springs cost the company a total of $500, and their 

permit to extract 1.15 million gallons of water per day from Ginnie Springs cost even less, with a 

one-time fee of $115.332 The permitting system has such low costs in comparison to the benefits 

that the system seems to support harmful and excessive groundwater withdrawals. Michael Roth, 

president of the environmental non-profit, Our Santa Fe River, who has been working to fight 

Nestlé in Florida, said, “they’re taking our water away, and we get no benefit.” 333 Florida 

residents do not benefit from Nestlé’s selling of their water, and conversely, Florida taxpayers 

spend millions of dollars annually on aquifer recharge programs. The state should prioritize 

ensuring safe and accessible drinking water for its residents rather than issuing permits so that 

big corporations can resell their water elsewhere. 

In 2015, Nestlé sold over $7.7 billion worth of bottled water worldwide, with over $343 

million of the revenue coming from Michigan, where Nestlé bottles its Ice Mountain and Pure 

Life brands.334 The company pumps 1,100 gallons per minute across several sources in 

Michigan, but state residents pay more in water bills each year than many of the one-time 

application fees.335 Nestlé’s 2018 extraction permit in Osceola County, Michigan allows for 

almost 600,000 gallons of water to be withdrawn each day for a mere $200 annual paperwork fee 
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per facility, but nearby Michigan citizens struggle with access to clean water. Low-income 

Detroit residents who are unable to pay their water bills are faced with water shut offs, and Flint 

residents have struggled with access to clean water since the beginning of the city’s water crisis 

in 2014. The crisis began after the city attempted to cut costs by switching the city’s drinking 

water supply to the Flint River, an unofficial disposal site for local industry. Flint was once a 

prominent and flourishing home to the auto industry, but rising oil prices brought the prosperity 

to an end, leaving the city’s population dwindling, with the majority of citizens impoverished. 

The city’s $25 million deficit led to the poor decision to switch the water supply to the corrosive 

Flint River, which combined with the failure to properly treat the water, quickly caused lead to 

leach out of aging pipes into the water.336 Michigan’s residents are struggling with water quality 

and access, with thousands of citizens suffering from health problems related to poor access to 

clean water, showing that potable water is a precious and limited resource. While a lack of 

adequate funds leaves Michigan’s citizens struggling to attain a steady supply of clean water, 

Nestlé is profiting hundreds of millions of dollars annually from the sale of bottled water sourced 

from Michigan alone. 

United States House Democrats launched an investigation into the bottled water industry 

practices in early March 2020. U.S. Representatives, Harley Rouda (CA) and Rashida Tlaib 

(MI), the chair and vice chair of the House Oversight and Reform Environment Subcommittee, 

requested information from Nestlé dating back to 2014, including U.S. groundwater extraction 

reports, sales revenues, advertising expenses, plastic use, and quality testing. In the five-page 

letter sent to Nestlé, the representatives expressed concerns about the company’s practices, 

specifically how Nestlé profits from a public resource.337 
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The letter included a note about Michigan residents, saying, “When Flint, Michigan was 

in the midst of a lead contamination crisis, Nestlé continued to extract spring water from 

Michigan communities like Evart for the purpose of selling the water outside of the state, though 

this town was located just two hours from Flint.”338 Nestlé’s extractions from Michigan’s springs 

similarly highlighted the disparity in access to water that challenges low-income Detroit citizens. 

A Michigan State University study predicts that more than a third of Americans will not be able 

to afford their water bills in five years, with an expected increase in costs as the current 

infrastructure breaks down,339 suggesting that the water access problem will only worsen. 

In California, Nestlé has faced criticism for extracting water for commercial purposes 

during periods of drought when California residents were asked to reduce their water use,340 

again showing that Nestlé will continue to take water even when the local community is 

struggling with water use, access, and quality. Tlaib and Rouda, in their investigation of 

situations like those in Florida, California, and Michigan, expressed concern that “Nestlé is 

taking a critical public resource from communities in need without equitably reinvesting in those 

communities and ensuring long-term sustainability.”341 The current regulations do not require 

that Nestlé reinvests in the community nor sustainability efforts, and Tlaib and Rouda are 

highlighting that problem with the current system and indicating that companies are not taking 

responsibility for the impacts of their production processes. Despite Nestlé’s claims of putting 

“community first” and promoting “healthy hydration,”342 the company has repeatedly shown no 

consideration for the community or the environment. The current permitting system that allows, 
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and almost encourages, Nestlé and other bottled water companies to take water when the 

community needs the water must be reevaluated to protect against real harm to the environment 

and people and to prioritize the local and ecological communities. 

 

Recommendations: 

 

 Bottled water companies, most notably Nestlé, are legally extracting massive amounts of 

water daily from groundwater and surface water sources on which the local and ecological 

communities depend as a resource. Federal legislative bodies have largely deferred management 

of such resources to the state legislatures, and though water law regarding extractions may be 

more effectively regulated at the state and local levels, there are federal actions that could aid in 

managing the problem. 

 The FDA could edit the agency’s classification of waters, which currently require any 

bottled water labeled “spring water” to contain water extracted directly from groundwater or 

surface water sources. The current requirements for bottled water to be considered “spring 

water” encourage companies that market their water as such, including Nestlé, to continue 

pumping water from those natural resources to sell for profit so they can continue to market their 

bottled water as entirely spring water. Expanding the classification of waters so that bottled 

water sourced from more water sources, rather than exclusively water extracted directly from 

groundwater and surface water sources, would allow companies selling “spring water” to 

continue marketing their product with that terminology, while more responsibly sourcing the 

water so as not to negatively impact the local and ecological communities. 
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 Additional actions that could be taken at the federal level to resolve the problem include 

the federal government directing more funding into research, data collection, and investigation 

regarding groundwater resources. Increasing the funding and resources dedicated to the water 

extraction problem would highlight the importance of the issue, and the collected data could 

more accurately show the gravity of the situation. More research is needed, and more funding is 

necessary to conduct that research. The information would better inform water users and water 

managers, including the EPA, state officials, and local courts that decide on permits and 

otherwise depend on common law to inform their decisions. This research could help the 

permitting system and aid in the determination of appropriate fees and extracted amounts. At the 

federal level, the data could help the EPA, and the U.S. Forest Service when applicable, to set 

more stringent standards for the protection of freshwater resources, which would make access to 

the water sources more difficult for bottled water companies.  

 While the federal government’s actions could contribute to resolving the problem, there 

is greater potential for state governments to pass legislation to more effectively manage the 

problem, since many of the systems that allow for this problem to persist occur at the state and 

local levels. There are existing efforts to reform the regulation of water extractions, but, 

unfortunately, none have proved successful or effective. The Great Lakes Compact, which 

includes eight states, Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Pennsylvania and 

Wisconsin, bans new or increased diversions of water from the Great Lakes Basin with limited 

and strictly regulated exceptions.343 The Compact was signed into law in 2008 and became 

effective in December of that year, and while the agreement was created with intentions to 

protect the Great Lakes Basin, a step in the right direction with respect to water extractions, the 
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Compact is not as effective as one would hope. The Great Lakes Compact has two loopholes that 

allow companies like Nestlé to continue extracting massive amounts of water from the Great 

Lakes Basin and diverting the water outside of the region: the standards are not retroactive and 

are only intended to apply to new or increased water withdrawal applications, and a clause in the 

Compact exempts water shipped in containers under 5.7 gallons without specifying total volume 

withdrawn or the number of containers.344 

 A seemingly more obvious and effective use of legislation to resolve the problem would 

be for states to pass a bill to ban bottled water companies from tapping groundwater sources. 

Earlier this year, a bill of that nature passed through the Washington State Senate and came 

before the House Committee on Rural Development, Agriculture, and Natural Resources but was 

never brought up for a vote. The bill was introduced after Crystal Geyser, another bottled water 

company advertising “pure spring water,” attempted to build a bottling plant in Randle, a small 

rural community near Mt. Rainier. Randle residents, environmentalists, rural activists, and tribal 

leaders testified in favor of the bill, expressing that such legal action would protect watersheds 

and fisheries, but groups such as the Washington Beverage Association, the International Bottled 

Water Association (IBWA), and the Building Industry Association of Washington testified that 

the ban would create a “slippery slope” that would allow lawmakers to use water rights to ban 

industries they didn’t favor.345 The objections raised an interesting argument that likely led to the 

bill’s effective death before the House Committee on Rural Development, Agriculture, and 

Natural Resources. While the Washington bill is specific to the situation in Washington, the 

attempt to pass the bill is an indicator of how effective such legal action would be in regulating 
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the production of bottled water when the proposed bill significantly impacts and directly 

contradicts the interests of the industry. A bill of this nature is political and controversial and 

would likely be subject heavy interference from lobbyists. 

 Banning bottled water companies from tapping groundwater sources would solve many 

of the problems caused by companies over extracting from our natural resources, but as the 

industry associations expressed, there can be enormous economic consequences. In addition to 

setting a precedent for future industry related legislation, banning bottled water companies from 

tapping resources could have extreme financial consequences, especially for companies who rely 

on the ability to tap these resources for 100% of their water supply, including Nestlé. Ideally, 

states should work towards the elimination of permits issued to bottled water companies for 

extracting massive amounts of water from public resources so as to completely eliminate the 

potential of harm, perhaps gradually reaching that point by not issuing further permits or by 

reducing the amounts allowed to be extracted by current permits. Eliminating consumptive use 

permits issued to bottled water companies would eliminate the problem, which is the long-term 

goal, but the move would mean radical change for the industry and economic consequences, so 

the ability to gradually reach that point would be extremely important to the success of this type 

of legislation. If the FDA were to change the definition of “spring water” to allow for more 

flexibility in how bottled water companies obtained the water in conjunction with the cessation 

of permit issuing, then the effects of the elimination of extraction permits would not be as 

drastic, but with the current FDA requirements, the continued issuing of water bottling extraction 

permits by the state and local governments has allowed the problem to persist. 

 One of the biggest issues with the current system for regulating water extractions is the 

lack of financial compensation for resource protection and to the communities. With bottled 
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water companies obtaining permits to extract hundreds of thousands of gallons of water each day 

for low one-time applications fees of a couple hundred dollars, the companies are not being held 

financially responsible for the effects of their actions. The application fees are not enough to 

fund resource protection and management or research that could benefit the local communities, 

including sustainability efforts and proper treatment, which is essential to the preservation of 

water resources and drinking water supplies for local communities. This problem can be 

addressed in a lesser remedy than the elimination of extraction permits and, currently, the most 

reasonable approach to reforming the current permitting system: including a per gallon water 

extraction excise tax system, similar to that of oil, gas, and minerals, with the funds being 

reinvested into government funded resource management projects that benefit the local and 

ecological communities while allowing bottled water companies to continue their current 

extraction practices. 

 A bill with a similar solution was recently proposed in Florida that outlines how an excise 

tax system could work in this situation. In December of 2019, Senate Bill 1112 was introduced 

into the Florida State Senate, which would call for a 12.5 cents per gallon tax on extracted water 

with revenues dedicated to the state’s Wastewater Treatment & Stormwater Management 

Revolving Loan Trust Fund.346 The proposed bill was the first of its kind in the United States, 

but the bill died in the Senate Commerce and Tourism Committee and was never passed. Similar 

to the Washington state attempt to ban bottled water companies from directly extracting water, 

the bill was strongly opposed by industry leaders and lawmakers who were concerned with the 

economic ramifications, including immediate layoffs and the possibility of Nestlé removing its 

Florida bottling operations altogether, eliminating hundreds of jobs. Because of the significant 
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economic effects of passing legislation that would force companies to reevaluate their business 

model, bills of this nature, including the proposed Washington and Florida bills, have fallen 

victim to excessive lobbying; Nestlé spends millions annually on lobbying and campaign 

donations to ensure the protection of the company’s interests in lawmaking, and the corruption is 

a big reason why effective reform fails.347 Although the Florida bill was not successfully passed, 

the bill is an excellent example of public policy, creating a tax system that effectively addresses 

several of the problems with the current regulating system. 

 The current system allows for a small one-time application fee for the consumption use 

permit to extract water at massive rates that harm the environment, leave taxpayers to bear the 

costs of maintaining the water resources, and do not compensate the local community. States 

should adopt a tax system, similar to the attempted excise tax bill put forth in Florida, that 

requires a per gallon fee for all water extracted by bottled water companies with the money being 

reinvested into the protection of the resources. When employing the excise tax system, there will 

inevitably be financial impacts on bottled water companies and economic consequences, but 

based on the current situation, legislators need to prioritize the long-term sustainability of water 

resources with the interests of the local and ecological communities at the forefront. This form of 

legislation is the most effective and reasonable approach to reforming the system for regulating 

the production of bottled water with respect to the extraction of water without having drastic 

financial impacts. 

  

Conclusion: 
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 Bottled water has grown to be the largest beverage category by volume in the nation, with 

billions of bottles being consumed every year, but the production of bottled water has been costly 

for Americans. The bottled water industry is poorly regulated to allow companies, such as 

Nestlé, to extract massive amounts of water from groundwater and surface water sources to 

bottle for profit. This part of the production process has negatively impacted local and ecological 

communities that rely on these public water resources, and bottled water companies are not held 

responsible for the consequences of over extraction. While the elimination of extraction permits 

for bottled water companies may be the most sustainable solution in the long term, building a tax 

system into the existing permitting system, which allows companies to continue extracting water 

from the public resources but requires an excise tax to reinvest in water resource protection, is 

the most reasonable and feasible solution at this time. 
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